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LEADING CASES TC "1.
LEADING CASES" \f C \l "1" 
101.
The Supreme Court holds that apportionment statute does not authorize apportionment from an intentional tortfeasor, however the court expanded the common law to permit apportionment from an intentional tortfeasor. Legislature overrules decision and retroactively nullifies its effect. TC "101.
The Supreme Court holds that apportionment statute does not authorize apportionment from an intentional tortfeasor, however the court expanded the common law to permit apportionment from an intentional tortfeasor. Legislature overrules decision and retroactively nullifies its effect." \f C \l "3" 


Bhinder v. Sun Company, Inc., 246 Conn. 223 (1998). TA \l "Bhinder v. Sun Company, Inc., 246 Conn. 223 (1998)." \s "Bhinder" \c 1 
The Bhinder TA \s "Bhinder"  v. Sun Company, Inc. decision was the subject of a feature article in the Forum, 16 Forum 295 (September/December 1998).

The Forum article was a reprint of CTLA’s brief seeking amicus status and requesting reargument. Bhinder TA \s "Bhinder"  was a 4-3 decision authored by Justice Norcott and joined by Justices Katz, Palmer and McDonald. The unlikely trio of Chief Justice Callahan, and Justices Borden and Berdon dissented.

The Forum characterized the decision as “among the worst decisions of the Supreme Court in recent memory.” The legislature obviously agreed.  There was only one dissenting vote in the house of representatives, and the legislation appeared on the consent calendar in the Senate, with no opposition. The governor signed the legislation May 27, 1999.  The legislation, P.A. 99-69, appears in the appendix, p. A1.  It amends §52-572h of the General Statutes by adding subsection (o) which provides:

Except as provided in subsection (b) of this section, there shall be no apportionment of liability or damages between parties liable for negligence and parties liable on any basis other than negligence including, but not limited to, intentional, wanton or reckless misconduct, strict liability or liability pursuant to any cause of action created by statute, except that liability may be apportioned among parties liable for negligence in any cause of action created by statute based on negligence including, but not limited to, an action for wrongful death pursuant to section 52-555 or an action for injuries caused by a motor vehicle owned by the state pursuant to section 52-556.

Section 2 of the Act reads:

This act shall take effect from its passage and shall be applicable to any civil action pending on or filed on or after August 11, 1998.

The Bhinder TA \s "Bhinder"  decision was published and became law on August 11, 1998.

102.
Jurors cannot be excused because of religious beliefs.  Peremptory challenges based on “religious affiliation” are unconstitutional. TC "102.
Jurors cannot be excused because of religious beliefs.  Peremptory challenges based on \“religious affiliation\” are unconstitutional." \f C \l "3" 

State v. Hodge, 248 Conn. 207 (1999). TA \l "State v. Hodge, 248 Conn. 207 (1999)." \s "State v. Hodge" \c 1 
The defendant challenged the state’s attorney’s strikes against a black Islamic juror as religiously motivated. The state’s attorney claimed that he struck the juror not because he was a Muslim, but because he had a prior criminal record and that he said he would consult his religious advisor on how to proceed if the court’s instructions conflicted with his religious beliefs.

The Supreme Court held that a peremptory challenge based on religion would violate the Equal Protection Clause of the Fourteenth Amendment.  It relied on the Supreme Court cases invalidating peremptory challenges based on race and gender.  Batson v. Kentucky, 476 U.S. 79 (1986); J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127 (1994).

The court stated that to allow the exclusion of an otherwise qualified person simply on account of that person’s religious affiliation would amount to permitting jury selection procedures that promote state sponsored group stereotypes rooted in, and reflective of, historical prejudice. Courts have uniformly employed strict scrutiny in evaluating the constitutionality of state interference with or involvement in religion.  Accordingly, in order for the removal of a venireperson on the basis of his or her religious affiliation to survive equal protection analysis, the court would have to be persuaded that allowing the use of the peremptory challenge in such circumstances constituted a narrowly tailored means to serve the compelling state interest of ensuring a fair and impartial jury.

The court went on to find that the state’s attorney’s exercise of the peremptory challenge was not based on religion.  In doing so, the court noted that the juror expressly indicated that in the event of a conflict between the court’s instructions and his religious beliefs, he would seek guidance from his religious leader about how to handle the situation.  This response alone provided a reasonable basis for the state’s attorney to doubt whether the prospective juror could follow the court’s instructions, including the requirement that he not discuss the case with anyone during the pendency of the trial.

Other jurisdictions which have held that peremptory challenges cannot be based on religion are
:

· California. People v. Wheeler, 583 P.2d 748 (Cal. 1978)(state constitution)(dicta). 

· Florida. Joseph v. State, 636 So.2d 777 (Fla. Dist. Ct. App. 1994)(state constitution). 

· Hawaii. State v. Levinson, 795 P.2d 845 (Haw. 1990)(state constitution)(dicta). 

· Massachusetts. Commonwealth v. Carleton, 629 N.E.2d 321 (Mass. App. Ct. 1994) (state constitution)(dicta).

· Mississippi.  Thorson v. State, 721 So.2d 590 (Miss. 1998)(state constitution). 

· New Jersey.  State v. Gilmore, 511 A.2d 1150 (N.J. 1986)(state constitution)(dicta). 

· New York.  U.S. v. Somerstein, 959 F.Supp. 592 (E.D.N.Y. 1997)(U.S. Constitution); People v. Langston, 641 N.Y.S.2d 513 (N.Y. Sup.Ct. 1996)(state constitution). 

· North Carolina.  State v. Eason, 445 S.E.2d 917 (N.C. 1994)(state constitution)(dicta).

Haw

States which have held that peremptory challenges can be based on religion are:

· Minnesota.  Davis v. Minnesota, 504 N.W.2d 767 (Minn. 1993), cert. denied, 511 U.S. 1115 (1994)(U.S. Constitution).
· Texas. Casarez v. State, No. 1114-93. December 13, 1995. (Tex. Crim. App. 1995)(U.S. Constitution).
· Wisconsin. State v. Schmidt, 504 N.W.2d 873 (Wis. App. 1993) (U.S. and state constitutions).
103.
U.S. Supreme Court rules that Daubert applies to all experts, whether they rely on experience or scientific knowledge. TC "103.
U.S. Supreme Court rules that Daubert applies to all experts, whether they rely on experience or scientific knowledge." \f C \l "3" 

Kumho Tire Co. v. Carmichael, ___ S.Ct. ___, 1999 WL 152455 (3/23/99). TA \l "Kumho Tire Co. v. Carmichael, ___ S.Ct. ___, 1999 WL 152455 (3/23/99)." \s "Kumho" \c 1 
The Carmichael family brought a products liability action against the maker of a tire that blew out, causing their minivan to go out of control. One person was killed and seven were injured. The plaintiff’s expert would have testified, based on his examination of the tire, that a manufacturing or design defect caused the failure. The trial judge, finding that the testimony did not meet the four factors the Supreme Court listed in Daubert,
 ruled the opinion inadmissible.  

The Eleventh Circuit Court of Appeals reversed, holding that Daubert does not apply to testimony that is based on an expert’s personal experience rather than on scientific knowledge.

The U.S. Supreme Court reversed. Justice Stephen Breyer wrote the opinion for the majority. He addressed three issues that clarified the Daubert decision:

First, the decision makes it clear that the trial judge’s “gatekeeping” role to ensure the reliability of expert testimony applies to all experts whether they rely on experience or scientific knowledge.

Second, the court rejected the defendant’s arguments that the four factors apply in all cases. Those factors may or may not be pertinent in assessing reliability, depending on the nature of the issue, the expert’s particular expertise, and the subject of his testimony. The court held that the judge’s role is simply to make certain that the expert witness employs in the courtroom the same level of intellectual rigor that characterizes the practice of an expert in the relevant field.  

The third point of the decision addressed complaints raised by several amici, including ATLA, that the defendants have abused Daubert by demanding full blown Daubert hearings, delaying the trial and imposing considerable expense on plaintiffs, without a showing of good cause to doubt the reliability of the proposed witnesses. The court noted that trial judges may order appropriate proceedings in the less usual or more complex cases where cause of questioning the expert’s reliability arises. However, the decision emphasized that the judge has the discretion to avoid unnecessary reliability hearings in ordinary cases where the reliability of an expert’s methods is properly taken for granted.

The decision concluded that the district court had not abused its discretion in excluding the expert’s opinion. Justice John Paul Stevens dissented in part, stating that in his view the court should have remanded the case to the Eleventh Circuit to apply the court’s ruling to the facts of the case.

There has been much comment on the decision, and a spin is already afoot by tort reformers. The New York Times March 24, 1999 reported that “High Court Expands Authority of Judges on Expert Testimony.”  The Ohio Trial Lawyers Association’s publication, Ohio Trial, Spring 1999 has an excellent analysis of the Kumho TA \s "Kumho"  decision by Mark Lewis and Mark Kitrick, both Ohio trial lawyers. Their article concludes (Ohio Trial, Spring 1999, p. 35-36):

Kuhmo legitimizes what many consider to be ill-founded myths (or, at least, misguided assumptions) in our court system, myths and assumptions that profoundly permeate the decision-making process in the courtroom. Such myth-making includes claims that juries will be unduly persuaded by an aura of invincibility that surrounds experts. This claim is founded on the unsupported contention that juries are stupid and will be fooled, confused or misled, while judges are always better qualified than a group of our clients’ peers to decide whether an expert has offered reliable testimony. Empirical studies strongly suggest that the case is otherwise, that in fact, juries are entirely capable of judging the reliability and relevancy of conflicting, often complex, expert witness testimony. Moreover, these implicit assumptions about the lower collective intelligence of jurors do great harm to our underlying beliefs in the right to trial by jury and the power of effective cross-examination to unearth the truth.

Kumho TA \s "Kumho"  does nothing to change these assumptions. Rather, the decision serves to further institutionalize them. It also supports the view that knowledge is somehow static, instead of recognizing the reality that acquiring knowledge and determining causation are dynamic processes.

The bottom line, however, is that plaintiff’s lawyers must reassess trial strategy for expert witnesses.

See:  Nesson & Demers, Gatekeeping:  An Enhanced Foundational Approach to Determining the Admissibility of Scientific Evidence, 49 Hastings L.J. 335 (1999)(discusses how judges can evaluate the foundation for scientist’s expert opinion without assessing the expert’s conclusions or credibility).

104.
HMO may be sued in state court for decisions affecting the quality of care. TC "104.
HMO may be sued in state court for decisions affecting the quality of care." \f C \l "3" 

Moscovitch v. Danbury Hospital, Vitam Center, Inc. and PHS, Inc., U.S. District Court No. 3:97 CV 1654 (CFD). TA \l "Moscovitch v. Danbury Hospital, Vitam Center, Inc. and PHS, Inc., U.S. District Court No. 3:97 CV 1654 (CFD)." \s "Moscovitch" \c 1 
PHS covered Stewart Moscovitch through an employee benefit plan.  PHS provided health insurance coverage on Moscovitch’s 16-year old son Nitai.  On July 25, 1995, suffering from severe depression and after twice trying to commit suicide, Nitai was committed to Danbury Hospital.  One week later he was transferred to Vitam Center, a Norwalk drug treatment facility.  Nitai hung himself the day he arrived at Vitam.

Plaintiff brought suit against Danbury Hospital, Vitam, and PHS.  His claim against PHS focused on allegations of malpractice in determining the quality of care.  The court stated:

Viewing these allegations in context with the other allegations of Count Five, however, it is clear that the plaintiff is challenging the appropriateness of the medical and psychiatric decisions of PHS concerning the care given to the decedent.  Count Five does not assert that PHS was making wrong decisions about whether certain care would be covered by its plan, but instead challenges the decisions made by PHS with respect to the quality and appropriate level of care and treatment for the decedent.  For example, Count Five alleges that PHS failed to properly diagnose and assess the decedent’s psychiatric condition, failed to properly monitor, care and treat him, failed to properly oversee his treatment, and failed to prescribe and administer appropriate medication.  Such claims do not fall within the scope of ERISA §502(a).

Plaintiff claimed that PHS transferred the decedent from Danbury Hospital to the treatment facility because of cost containment considerations.  PHS initially authorized the admission to Danbury Hospital for treatment of the child’s depressive disorder and attempted suicides, but terminated the inpatient treatment at Danbury Hospital and required the decedent to be transferred to Vitam.  Vitam, the complaint alleged, was a facility inappropriate for the decedent because it was only prepared to treat adolescents with substance abuse problems, not persons with the type and magnitude of problems of the decedent.

The decision was the subject of a page-one article in the Connecticut Law Tribune, 24 CLT 44, p. 1 (11/28/98).

The bottom line is that if the claim against the HMO is in the nature of medical negligence, rather than improper denial of plan benefits, it does not come within ERISA, according to Judge Droney.

105.
Prior psychiatric and counseling records not discoverable where no specific psychiatric or brain injury claimed. TC "105.
Prior psychiatric and counseling records not discoverable where no specific psychiatric or brain injury claimed." \f C \l "3" 

Johnson v. Trujillo, ___ Colo. ___ (May 10, 1999), 1999 WL 297373 (Colo.). TA \l "Johnson v. Trujillo, ___ Colo. ___ (May 10, 1999), 1999 WL 297373 (Colo.)." \s "Johnson v. Trujillo" \c 1 
In a case which has a generic claim for mental suffering due to the infliction of personal injuries, the Colorado Supreme Court has held that psychiatric and counseling records need not be disclosed in the absence of a specific psychiatric or brain injury claim. 

The plaintiff was injured in a motor vehicle accident in November of 1994.  Upon defendant’s motion, the trial court ordered the records concerning the plaintiff’s psychiatric care and previous marriage counseling to be disclosed.  The Colorado Supreme Court held, as a matter of first impression, that by making generic claims for damages for mental anguish, emotional distress, pain and suffering, and loss of enjoyment of life that are incident to physical injuries that do not exceed the suffering and loss an ordinary person would likely experience in similar circumstances, the plaintiff had not impliedly waived her statutory physician-patient and psychotherapist-client privileges to keep these sensitive records private.  The court reduced the defendant’s argument to the “assertion that the information sought may be relevant to ... the defense.”  However, the court felt that the very nature of evidentiary witness privileges is to “sacrifice some availability of evidence relevant to an administration of justice.”  It held “such sacrifices warranted by the social importance of interests and relationships that the privileges seek to protect.  Thus, we agree with the Supreme Court of Texas that relevance alone cannot be the test, because such a test would ignore the fundamental purpose of evidentiary privileges, which is to preclude discovery and admission of relevant evidence under prescribed circumstances.  R.K. v. Ramirez, 887 S.W.2d 836, 842 (Tex. 1994).”

The court noted that the plaintiff did not make any independent tort claims for either intentional or negligent infliction of emotional distress, in which the question of liability would turn on the plaintiff’s mental condition and the cause of it.  In addition, the plaintiff did not seek counseling for any emotional issues relating to the accident.  She did not seek compensation for the expenses incurred in obtaining either psychiatric counseling or marriage counseling.  And she did not plan to call any expert witness to testify about her mental suffering.

The court held that under these circumstances “bare allegations of mental anguish, emotional distress, pain and suffering, and loss of enjoyment of life are insufficient to inject a plaintiff’s mental condition into a case as the basis for a claim where the mental suffering alleged is incident to the plaintiff’s physical injuries and does not exceed the suffering and loss an ordinary person would likely experience in similar circumstances.”

The court reasoned that in this case the mental suffering for which the plaintiff claimed damages was incident to her physical injuries and did not exceed the suffering and loss an ordinary person would likely experience in similar circumstances.  Accordingly, the trial court was wrong in finding an implied waiver of the plaintiff’s physician-patient and psychotherapist-client privileges based on the fact that she had made these generic claims for mental suffering.

The case notes that other states have come down on both sides of the issue.  Cases holding that such records are discoverable are Scheff v. Mayo, 645 So.2d 181, 182 (Fla. Dist. Ct. App. 1994); Cline v. Friedman, 882 S.W.2d 754, 761 (Mo. App. 1994).

Cases holding that the records are not discoverable and that the psychotherapist privilege or psychiatrist privilege is not impliedly waived simply by a plaintiff seeking damages for injuries relating to a mental or emotional condition arising out of a personal injury are Ex parte United Serv. Stations, Inc., 628 So.2d 501, 505 (Ala. 1993); Wilson v. Bonner, 166 Ga.App. 9, 303 S.E.2d 134, 142 (Ga. App. 1983); Tylitzki v. Triple X Serv., Inc., 126 Ill.App.2d 144, 261 N.E.2d 533, 536-37 (Ill. App. 1970).

106.
As we approach the 21st century, is the Supreme Court mired in the jurisprudence of the 19th century? TC "106.
As we approach the 21st century, is the Supreme Court mired in the jurisprudence of the 19th century?" \f C \l "3"   

In Lodge v. Arett Sales Corp., 246 Conn. 563, 593-594 (1998 TA \l "Lodge v. Arett Sales Corp., 246 Conn. 563, 593-594 (1998)" \s "Lodge" \c 1 ), Justice Berdon stated in dissenting:

The fundamental policy of the law that guides this court today, however, as reflected in Mendillo TA \l "Mendillo v. Board of Education, 246 Conn. 546 (1998)" \s "Mendillo" \c 1 , Zamstein TA \l "Zamstein v. Marvasti, 240 Conn. 549 (1997)" \s "Zamstein" \c 1  and Fraser TA \l "Fraser v. United States, 236 Conn. 625 (1996)" \s "Fraser" \c 1 , unfortunately, is not cast in standards of the twenty-first century, but, rather, is mired in the jurisprudence that was prevalent in the nineteenth century.

Justice Berdon was dissenting in a Supreme Court opinion that seems extremely restrictive in its assessment of proximate causation.  A false alarm had negligently been set off during maintenance.  A fire engine en route was in a terrible accident due to defective brakes on the fire engine.  The court held that there was no duty on these facts, but there might be one for an accident that was not caused by defective brakes on the fire truck.  (see §322)

Mendillo v. Board of Education, 246 Conn. 546 (1998) TA \s "Mendillo"  failed to find a duty so that a child could be compensated from the tortfeasor for parental loss of consortium; Zamstein v. Marvasti, 240 Conn. 549 (1997) TA \s "Zamstein"  refused to impose a duty so that a patient may be compensated from a psychiatrist who negligently accuses the plaintiff of sexually abusing his child; and Fraser v. United States, 236 Conn. 625 (1996) TA \s "Fraser"  refused to impose a duty on the part of a psychotherapist who negligently fails to warn a third party that the patient intends to harm her.  It may well be that on these focused issues the court is being extremely conservative and Justice Berdon may be correct that the analysis was “mired in the jurisprudence that was prevalent in the nineteenth century.”

But we are not so sure. The court does not as a matter of practice exalt form over substance. In many of its decisions the court has adopted a forward and enlightened view of the issues that confront our society approaching the 21st century.  These include decisions on product liability law reflected in Potter v. Chicago Pneumatic Tool Co., 241 Conn. 199 (1997); TA \l "Potter v. Chicago Pneumatic Tool Co., 241 Conn. 199 (1997)" \s "Potter" \c 1  and the adoption of the Daubert rule governing admissibility of scientific evidence in Connecticut, State v. Porter, 241 Conn. 57 (1997).  There are a host of other examples.  

We think the problem is lack of consistency.  It is the erratic decision-making of the Supreme Court, and its result-oriented pragmatism that causes so much consternation among the bar and Superior and Appellate Court judges.

Consider the Supreme Court decision in Bhinder TA \s "Bhinder"  v. Sun Company, Inc., 246 Conn. 223 (1998).  The decision fundamentally altered tort law and policy in Connecticut and effectively eliminated an entire field of tort liability.  Out of understandable solicitude for negligent tortfeasors who must bear the responsibility under the common law for damages arising from intentional acts of a third party, the court formulated a rule that would have the effect of shifting most of the losses to the innocent plaintiff.  It permitted apportioning damages to the intentional tortfeasor, who is universally uninsured and typically judgment-proof.  Those losses, had Bhinder remained the law, would have been largely borne by the innocent victim, rather than the negligent tortfeasor who could have prevented the loss but for his or her negligence.

Each of the three central purposes of tort law were frustrated by the Bhinder TA \s "Bhinder"  decision.  Compensating victims, spreading losses through market and insurance mechanisms, and deterrence of tortious conduct were all undermined by the decision.

Consider Beverly Hills Concepts, Inc. v. Schatz & Schatz, Ribicoff & Kotkin, 247 Conn. 48 (1998). TA \l "Beverly Hills Concepts, Inc. v. Schatz & Schatz, Ribicoff & Kotkin, 247 Conn. 48 (1998)." \s "Beverly Hills" \c 1   In a case of clear malpractice, the majority of the Supreme Court held that no matter how egregious and protracted the professional misconduct, it was more appropriate for the Supreme Court to take a very rigorous view of proof of damages, than to provide relief for the plaintiff, a client whom the defendant attorneys put out of business.

Justice Peters, in her dissenting opinion, stated (247 Conn. at 80):

I disagree with so constricted a view of professional and fiduciary responsibility.  Clients aggrieved by the misconduct of their attorneys are entitled to rely on courts to recognize that such misconduct may impair not only the clients’ business but also the clients’ ability to prove, with complete precision, the extent to which their business has been impaired.  Having substantially created the problem, the defendants now should not be allowed to walk away from all responsibility for its solution.

Moreover, Justice Peters took the majority to task for departing from established appellate practice precedent.  She stated (247 Conn. at 80-81):

[T]he majority opinion departs from the deference ordinarily accorded to a trial court’s discretionary role as the finder of facts.

Justice Peters also noted in her dissent that by “discrediting the damages expert whom the trial court found credible, the majority opinion denigrates the fact-finding function of the trial court.

She stated in conclusion (247 Conn. at 95):

[T]he majority opinion, in my view, reaches out to reverse a trial court judgment on grounds that are far from compelling.  We condone professional misconduct if we discharge these defendants of all liability to a plaintiff that has tried, as best it could, to quantify the loss that the defendants’ misconduct has caused it to suffer.  Such a result, it seems to me, turns the law of professional responsibility on its head.  Those members of the legal profession who engage in egregious and protracted misconduct bear the responsibility, fiscally as well as morally, for the harm that they have caused.  It is our responsibility to search for ways to reinforce that professional commitment.

On the very same day that the Supreme Court announced its decision in Beverly Hills TA \s "Beverly Hills"  Concepts it decided Paige v. St. Andrew’s Roman Catholic Church Corp., 249 Conn. 24 (1998). TA \l "Paige v. St. Andrew’s Roman Catholic Church Corp., 249 Conn. 24 (1998)." \s "Paige" \c 1   All that can be said about this decision is that one man’s inference is another’s speculation.  It is impossible to reconcile the decisions in Beverly Hills Concepts and Paige.  The majority was authored by Justice Berdon, with Justices Norcott and Palmer concurring.  Chief Justice Callahan dissented, with Justice McDonald joining.  Beverly Hills Concepts was decided by a court consisting of Justices Katz (the author of the decision), and Norcott, Palmer and Judge O’Connell, Chief Judge of the Appellate Court.  Justice Peters dissented.

The bar and the trial court look to the Supreme Court for guidance.  They get erratic decisions that appear to be arising from a result  oriented pragmatism, depending on the makeup of the panel of the court that decides the case.

It may be time for the court, or the legislature, to require that the court sit en banc in every case, and not utilize Appellate Court or Superior Court judges when there is a disqualification.

2.
STATUTES AND RULES TC "2.
STATUTES AND RULES" \f C \l "1" 
All public acts referred to in this section appear in the Appendix. 

201.
Bhinder TA \s "Bhinder"  v. Sun Company, Inc., 246 Conn. 223 (1998) legislatively overruled.  Legislation is retroactive to date of Bhinder decision. TC "201.
Bhinder v. Sun Company, Inc., 246 Conn. 223 (1998) legislatively overruled.  Legislation is retroactive to date of Bhinder decision." \f C \l "3" 


Public Act 99-69, discussed in §101 of this Review, overrules the effect of the Bhinder TA \s "Bhinder"  decision retroactively.  The legislation appears in the appendix, p. A1.

202.
The uniform certification of issues to highest court of other states. TC "202.
The uniform certification of issues to highest court of another states." \f C \l "3" 
Public Act 99-107, entitled “Uniform Certification of Questions of Law Act,” provides that the Supreme Court, on motion of a party to the litigation or its own motion, may certify a question of law to the highest court of another state under certain circumstances.  In addition, our Supreme Court may answer questions certified to it by a court of the United States or by the highest court of another state.

This statute is specific about what a certification order must contain.

203.
Administrative procedure set up for whistle-blower protection for health and safety violations. TC "203.
Administrative procedure set up for whistle-blower protection for health and safety violations." \f C \l "3" 
Public Act 99-146 provides for an administrative hearing for any employee who has been disciplined, discharged or penalized or otherwise discriminated against as a result of whistle-blowing activities.  It provides the Commissioner with the power to award an aggrieved employee reinstatement, back pay, employee benefits, and costs, including attorney’s fees.

204.
Proposed rules published May 18, 1999 in the Connecticut Law Journal.  They cover unauthorized practice of law, contempt, revisions to the grievance committee rules, and miscellaneous rules of practice. TC "204.
Proposed rules published May 18, 1999 in the Connecticut Law Journal.  They cover unauthorized practice of law, contempt, revisions to the grievance committee rules, and miscellaneous rules of practice." \f C \l "3" 
All of the proposed Rules of Practice published in the Connecticut Law Journal on May 18, 1999 appear in the appendix.  The Rules of Practice changes involve amendments to §11-20 to conform the Rule to §52-164x of the General Statutes concerning the sealing or limiting of disclosure of files or portions of files.

§13-6 has been amended by providing that interrogatories set forth in the established forms (106.10A, 106.10B, and 106.10C) do not have to be served.  Now, a notice need only be filed that the interrogatories be answered.

§§17-55 and 17-56 change the procedure for declaratory judgments.

There are also proposed amendments to the family and criminal rules, and to various Practice Book forms.  These are self-explanatory and appear in the appendix.

205.
Proposed Code of Evidence to be adopted by Rules Committee. TC "205.
Proposed Code of Evidence to be adopted by Rules Committee." \f C \l "3" 
It appears that the proposed Connecticut Code of Evidence will now become a rule of court.  The notice published on May 18, 1999 reads in part:

Notice is hereby given that on June 7, 1999 at 10:00 a.m. the Rules Committee of the Superior Court will conduct a public hearing in the Supreme Court in Hartford for the purpose of receiving comments concerning the following Practice Book revisions and proposed new Evidence Code which are being considered by the Committee.

The Code contains no substantial changes from that proposed to the legislature a year ago.  The CTLA College of Evidence, September 1999, will be devoted entirely to the new Evidence Code.

The wisdom of adopting an Evidence Code may be problematical.  If a Supreme Court opinion cannot change a rule of court, how will it be possible to argue to the court that a rule should be changed, deleted, or a new rule adopted?  It is likely that this issue, if it is a problem, will be worked out over time.  The entire Code is reprinted in the appendix to this Review.

3.
REMEDIES TC "3.
REMEDIES" \f C \l "1" 
Claims Commissioner TC "Claims Commissioner" \f C \l "2" 
301.
Claims commissioner: History, procedure and precedents of the office of claims commissioner. TC "301.
Claims commissioner: History, procedure and precedents of the office of claims commissioner." \f C \l "3" 

Hammond, “The Conscience of the State: History, Procedure & Precedents of the Office of the Claims Commissioner,” 72 Conn. Bar J. 409 (1998).

Douglas W. Hammond of RisCassi & Davis of Hartford has written a definitive article on the office of the Claims Commissioner recently published in the Connecticut Bar Journal. Hammond notes that the Claims Commissioner is vested with enormous discretion, and free from judicial review. The Commissioner determines when the sovereign immunity of the state may be waived to permit suit or pay a claim, yet the standards, rules and precedents of the Claims Commissioner are not widely known, as the decisions are unpublished and not readily available.  

This article is required reading for anyone prosecuting a claim against the state through the office of the Claims Commissioner.

Medical Malpractice TC "Medical Malpractice" \f C \l "2" 
302.
Patient does not have property right or right to immediate possession in tissue samples taken by hospital.  Hospital gets to keep them.  Plaintiff’s expert must examine them at the hospital. TC "302.
Patient does not have property right or right to immediate possession in tissue samples taken by hospital.  Hospital gets to keep them.  Plaintiff’s expert must examine them at the hospital." \f C \l "3" 
Cornelio v. Stamford Hospital, 246 Conn. 45 (1998). TA \l "Cornelio v. Stamford Hospital, 246 Conn. 45 (1998)." \s "Cornelio" \c 1 
The plaintiff filed an action in replevin to recover tissue samples taken and possessed by defendant hospital in order to evaluate a potential malpractice action. The Supreme Court cited General Statutes §52-515 as governing and requiring a showing that tissue samples were “goods or chattels” in which plaintiff possessed a property right. Affirming the trial court’s summary judgment in favor of the hospital, the court found legislative history supporting the hospital’s right to maintain original records in the event of malpractice actions. Accordingly, the plaintiff patient possessed no property rights in the samples but maintained a right to have experts review the records at the hospital.

303.
Trial court applies borrowed servant rule in a medical malpractice action. TC "303.
Trial court applies borrowed servant rule in a medical malpractice action." \f C \l "3"  

Alswanger v. Smego, 5 Conn. Ops. 527 (5/10/99)(Tierney, J., J.D. Stamford-Docket No. CV92-0125294S, dated April 21, 1999). TA \l "Alswanger v. Smego, 5 Conn. Ops. 527 (5/10/99)(Tierney, J., J.D. Stamford-Docket No. CV92-0125294S, dated April 21, 1999)." \s "Alswanger" \c 1 
Judge Tierney applied the borrowed servant rule to a surgical medical malpractice case. The court held that a surgical resident at Stamford Hospital was the borrowed servant of the patient’s surgeon, Dr. Smego, at all times during the operative procedure. This finding was made even though the resident was an employee of Stamford Hospital and was under the supervision of the hospital’s residency program and subject to its discipline. The trial court found that “[although he was an employee of Stamford Hospital, he had been loaned by the Stamford Hospital to Dr. Smego to assist in performing the surgery,” and during the operation, he was under the surgeon’s “care, custody and control.”  The application of the borrowed servant rule in these circumstances relieved the hospital of liability and summary judgment was granted in its favor. This case of first impression is presently on appeal to the Appellate Court. (Appeal filed 3/12/99, A.C. No. 19402).

Connecticut has adopted the borrowed servant rule in Bria v. St. Joseph’s Hospital, 153 Conn. 626 (1966).  The rule states that the person to whom the services of another’s employee are loaned is responsible for the employee’s negligent acts only so long as the temporary master actually exercises supervision and control over the servant.  In an article on Connecticut medical malpractice published in the Winter 1992 Bridgeport Law Review, 12 Bridgeport L.Rev. 381, Bria and Mather v. Griffin Hospital, 207 Conn. 125 (1988) were cited to suggest that “application of the borrowed servant rule in Connecticut requires an actual exercise of control by the physician over the acts of another provider.”

The borrowed servant rule is the basis of the “captain of the ship doctrine,” first established in McConnell v. Williams, 361 Penn. 355, 361, 65 A.2d 243 (1949).  The problem in malpractice cases arises when there is expert opinion that is inconsistent with the control issue.  For example, a surgeon leaves a sponge in the patient.  In the ensuing action, the surgeon and the surgeon’s expert testify that even though the operating room nurse was under the active control of the surgeon, the standard of practice allows the surgeon to rely on the nurse’s count of the sponges.

It would appear that the borrowed servant rule is fact-intensive and letting the doctor or hospital out on this basis is risky.

304.
Breach of contract may be joined with a medical malpractice claim so long as the contract arises out of express representations made by the medical provider. TC "304.
Breach of contract may be joined with a medical malpractice claim so long as the contract arises out of express representations made by the medical provider." \f C \l "3"   


Natale v. Meia, 22 Conn. L. Rptr. 114 (7/20/98)(Corradino, J.). TA \l "Natale v. Meia, 22 Conn. L. Rptr. 114 (7/20/98)(Corradino, J.)." \s "Natale" \c 1 
The court explained that the opinions and authorities holding that a contract claim cannot be joined with a medical malpractice claim deal with instances in which the plaintiff is asserting that the contract is implied in law, based on the mere existence of the physician/patient relationship. This theory is based not on contract law, but on equitable principles that a remedy should be available to do justice in a specific instance. The opinion reasons that there is no reason to recognize an implied in law contract for medical malpractice claim not based on specific representations because the implied in law duty would be based on the same duty being enforced under the malpractice claim. However, where a medical provider, here an HMO, makes express representations, the court was of the opinion that there is no reason not to apply the rule that alternate theories of recovery can be asserted even though both claims arise out of the same set of facts and result in the enforcement of identical standards of care.

305.
Good faith certificate unnecessary in action against nursing home if claim does not involve medical issues. TC "305.
Good faith certificate unnecessary in action against nursing home if claim does not involve medical issues." \f C \l "3" 

Ferrara v. St. Joseph’s Living Center, 23 Conn. L. Rptr. 567 (3/15/99)(Hurley, J.). TA \l "Ferrara v. St. Joseph’s Living Center, 23 Conn. L. Rptr. 567 (3/15/99)(Hurley, J.)." \s "Ferrara" \c 1 
A good faith certificate under §52-190a is not required in an action against the nursing home alleging negligence and failing to supervise an ill patient and in failing to lock the brakes on a patient’s wheelchair. The patient fell to the floor. The supervision and failure to lock brakes were non-medical conditions that could be determined without expert testimony.

Municipal and State Liability TC "Municipal and State Liability" \f C \l "2" 
306. 
§52-557n(b)(6) does not establish a sole proximate causation standard, or any other heightened causation standard with respect to the liability of a municipality. §52-557n(b)(6) is merely a codification of the common law that municipalities are not liable for the acts of those who are not their agents or employees. TC "306. 
§52-557n(b)(6) does not establish a sole proximate causation standard, or any other heightened causation standard with respect to the liability of a municipality. §52-557n(b)(6) is merely a codification of the common law that municipalities are not liable for the acts of those who are not their agents or employees." \f C \l "3" 
Elliott v. City of Waterbury, 245 Conn. 385 (1998). TA \l "Elliott v. City of Waterbury, 245 Conn. 385 (1998)." \s "Elliot" \c 1 
The plaintiff administratrix sought to recover from the defendants, the city of Waterbury, town of Morris and certain of their officers and employees, for the death of her decedent who had been killed by a hunter while he was jogging on reservoir land owned by the city and located in the town. The principal issue on appeal was whether General Statutes §52-557n(b)(6) establishes a sole proximate causation standard or some other heightened causation standard in order to establish the tort liability of a municipality. §52-557n(b)(6) provides that “a political subdivision of the state or any employee, officer or agent acting within the scope of his employment or official duties shall not be liable for damages to person or property resulting from ... (6) the act or omission of someone other than an employee, officer or agent of the political subdivision.” The trial court held that §52-557n(b)(6) establishes that a person must be injured solely and proximately from the acts or omissions of the municipality, not from a third party, for the municipality to be liable. Examining textual evidence, legislative history, and common law, the Supreme Court concluded that §52-557n(b)(6) does not establish a sole proximate causation standard, or any other heightened causation standard with respect to the liability of a municipality. §52-557n(b)(6) is merely a codification of the common law that municipalities are not liable for the acts of those who are not their agents or employees. 

307.
Municipal liability: Knowledge of conditions likely to result in a defect is not sufficient to impose liability under the defective highway statute.  The municipality must have knowledge that the defect has actually come into existence. TC "307.
Municipal liability: Knowledge of conditions likely to result in a defect is not sufficient to impose liability under the defective highway statute.  The municipality must have knowledge that the defect has actually come into existence." \f C \l "3" 

Prato v. New Haven, 246 Conn. 638 (1998) TA \l "Prato v. New Haven, 246 Conn. 638 (1998)" \s "Prato" \c 1 .

The city was aware that a bonfire is traditionally set a particular intersection in New Haven near midnight just before each Fourth of July. The particular bonfire which caused the plaintiff’s injuries was highly likely to occur, however this was insufficient to impose liability under the defective highway statute. Rather, it must be shown that the city received notice after the defect had come into existence in sufficient time to have taken corrective action.  

308.
Municipal liability: §7-465, the municipal indemnification statute, waives governmental immunity for a claim against the municipality for indemnification, but not for the underlying claim against the employee.  A claim under the indemnification statute can be joined with a direct claim against the municipality. TC "308.
Municipal liability: §7-465, the municipal indemnification statute, waives governmental immunity for a claim against the municipality for indemnification, but not for the underlying claim against the employee.  A claim under the indemnification statute can be joined with a direct claim against the municipality." \f C \l "3" 

Lyles v. Stamford, 22 Conn. L. Rptr. 268 (8/24/98)(Skolnick, J.). TA \l "Lyles v. Stamford, 22 Conn. L. Rptr. 268 (8/24/98)(Skolnick, J.)." \s "Lyles" \c 1 
The provision in §7-465 that waives sovereign immunity as a defense, waives it only with respect to the claim for indemnification against the municipality. It does not waive governmental immunity on the claim against the employee.

The decision also holds that a claim against a municipality under the revised Tort Reform statute setting out municipal liability, §52-557n of the General Statutes, can be joined with a §7-465 action.

The court held that allegations that the town opened the beach area to the public without providing lifeguards or posting no swimming signs were sufficient to state a cause of action. The court reasoned that the decision to open the beach area to the public is a governmental function, but whether the decisions not to provide a lifeguard or post no swimming signs were discretionary or ministerial was a question of fact which could not be resolved on summary judgment.

A similar decision by Judge D’Andrea in Agudelo v. Simoneau, 22 Conn. L. Rptr. 276 (8/24/98) held that a city can be sued for negligent operation of a motor vehicle by an employee under both the §7-465 indemnification statute, and §52-557n, which imposes direct liability on the municipality for negligent acts of its employees. In this case the municipality unsuccessfully argued that the action under the indemnification statute was the exclusive remedy.

309.

Municipal liability: Operation of motor vehicle by police officer is ministerial, and therefore not subject to governmental immunity. TC "309.

Municipal liability: Operation of motor vehicle by police officer is ministerial, and therefore not subject to governmental immunity." \f C \l "3" 


MacMillen v. Branford, 21 Conn. L. Rptr. 561 (6/8/98)(Blue, J.). TA \l "MacMillen v. Branford, 21 Conn. L. Rptr. 561 (6/8/98)(Blue, J.)." \s "MacMillen" \c 1 
310.
Whether rest stop parking lot is covered under state highway defect statute is question of fact. TC "310.
Whether rest stop parking lot is covered under state highway defect statute is question of fact." \f C \l "3" 
Serrano v. Burns, 248 Conn. 419 (1999). TA \l "Serrano v. Burns, 248 Conn. 419 (1999)." \s "Serrano v. Burns, 248 Conn. 419 (1999)." \c 1   

Plaintiff fell in parking lot of public rest area between exits 19 and 20 on Interstate 91 in Middletown.  Defendant Commissioner of Transportation moved for summary judgment on the ground that the parking lot was not “defective highway” covered under C.G.S. §13a-144.  The trial court granted summary judgment.  The Supreme Court reversed.  The court held that §13a-144 covered more than the “traveled portion” of highways, and also included in its scope locations within the state right-of-way line that are “so closely related to travel upon the highway that such an area is part of the state highway system.”  Resolution of this issue is for the finder of fact.

Parent-Child TC "Parent-Child" \f C \l "2" 
311.
There is no cause of action for loss of filial or parental consortium. TC "311.
There is no cause of action for loss of filial or parental consortium." \f C \l "3" 

Mendillo TA \s "Mendillo"  v. East Haddam Board of Education, 246 Conn. 456 (1998).

The Supreme Court held that there is no cause of action in Connecticut for loss of parental consortium, nor is there is a cause of action for filial consortium. In spousal consortium, liability is limited to a single party. In loss of parental or filial consortium, defendants would be exposed to potentially large liability and an unpredictable number of claimants.

312.
Parents may assert on behalf of an injured child a claim for the reasonable value of extraordinary home health care services provided by them above and beyond the normal obligations of parenthood. TC "312.
Parents may assert on behalf of an injured child a claim for the reasonable value of extraordinary home health care services provided by them above and beyond the normal obligations of parenthood." \f C \l "3" 

Mainville v. Rockville General Hospital, Inc., 14 Conn. Ops. 1479 (12/21\12/28/98)(Sullivan, J.). TA \l "Mainville v. Rockville General Hospital, Inc., 14 Conn. Ops. 1479 (12/2112/28/98)(Sullivan, J.)." \s "Mainville v. Rockville General Hospital, Inc., 14 Conn. Ops. 1479 (12/2112/28/98)(Sullivan, J.)." \c 1 
The court allowed a claim on the part of the child’s mother for consequential damages for expenses and lost income to herself in connection with the care and homemaking services provided, and to be provided in the future, to care for the child for the rest of the child’s life.

The court stated (4 Conn. Ops. At 1480):

The court can see no reason why, if a parent is required to provide home health care to a minor, above and beyond the normal maintenance obligation of parenthood, the parent should not be entitled to reimbursement for the reasonable value of such extraordinary health care services, used and necessitated by the negligence of another.

Premises Liability TC "Premises Liability" \f C \l "2" 
313.
Actual or constructive notice of a dangerous condition unnecessary where defendant’s employees created the condition. TC "313.
Actual or constructive notice of a dangerous condition unnecessary where defendant’s employees created the condition." \f C \l "3" 

Tuite v. Stop & Shop Cos., 45 Conn. App. 305 (1997). TA \l "Tuite v. Stop & Shop Cos., 45 Conn. App. 305 (1997)." \s "Tuite" \c 1 
If the facts show that the defendant’s employees created the dangerous condition, the defendant is considered to have actual notice of the condition. This may be proved through circumstantial evidence, such as proof that the defendant’s employees failed to take necessary measures to maintain the premises in a reasonably safe condition.

314.
North Carolina eliminates distinction between licensees and invitees in favor of “reasonable person” standard for landowner liability. TC "314.
North Carolina eliminates distinction between licensees and invitees in favor of \“reasonable person\” standard for landowner liability." \f C \l "3" 

Nelson v. Freeland, 507 S.E.2d 882 (N.C. 1998). TA \l "Nelson v. Freeland, 507 S.E.2d 882 (N.C. 1998)." \s "Nelson v. Freeland, 507 S.E.2d 882 (N.C. 1998)." \c 1 
The Supreme Court of North Carolina has eliminated the common law distinction between licensees and invitees in favor of a “reasonable person” standard for landowner liability.

In this case the plaintiff, a friend and business associate of the defendants, was injured when he tripped over a stick left on the defendants’ porch. He brought suit for damages, and the trial court granted summary judgment against him. An Appellate Court affirmed, but the North Carolina Supreme Court reversed.

The North Carolina Supreme Court held that the common law distinctions for premises liability, conditioning a landowner’s liability on whether the person was a licensee, invitee, or trespasser, were no longer viable. The court cited several problems with this trichotomy, including:


(1)
It had failed to elucidate the duty a landowner owes to entrants upon his property;


(2)
Was a source of confusion among citizens and the judiciary because of its many exceptions and subclassifications;


(3)
Was unfair because it usurped the jury’s function by allowing the judge to dismiss or decide the case by forcing the jury to apply mechanical rules.  

The court concluded that the trichotomy was no longer viable in North Carolina because it created a complex, confusing, and unpredictable state of the law in which an entrant’s recovery was largely a matter of chance, depending upon the pigeonhole in which the law has put him in.

Choosing to follow the other 24 jurisdictions that have modified or abolished the trichotomy, the court adopted a standard of reasonable care for all lawful visitors. The court emphasized that it still recognizes a separate classification for trespassers, who have no basis for claiming protection except from willful injury.

Applying the new rule retroactively, the court found that the plaintiff was entitled to a jury trial on whether the jury had fulfilled the duty of reasonable care. 

315.
Grocery store cannot insulate itself from liability by hiring another to keep the premises in a safe condition. TC "315.
Grocery store cannot insulate itself from liability by hiring another to keep the premises in a safe condition." \f C \l "3" 

Tarzia v. Great Atlantic & Pacific Tea Co., 52 Conn. App. 136 (1999). TA \l "Tarzia v. Great Atlantic & Pacific Tea Co., 52 Conn. App. 136 (1999)." \s "Tarzia" \c 1 
Plaintiff tripped and fell on a plastic bag in a parking lot leased by the named defendant doing business as Waldbaum’s. The defendant impleaded Heyman, its landlord. Defendant moved for summary judgment on the basis that Heyman had complete possession and control of the parking lot as well as responsibility for maintaining the parking areas. The motion was denied. Defendant renewed its motion at the time of trial, which was granted.

The Appellate Court reversed the judgment. “The possessor of premises who has invited persons to those premises for a business purpose cannot escape liability for a claimed breach of its duty to exercise reasonable care to keep the premises in a safe condition by hiring another to maintain the premises in a safe condition.”  52 Conn. App. at 148.

316.
Tenant of commercial property cannot delegate to landlord tenant’s duty to invitees to maintain premises in a safe condition. Even though landlord in lease agreement had the duty of maintaining the parking lot, tenant nevertheless liable. TC "316.
Tenant of commercial property cannot delegate to landlord tenant’s duty to invitees to maintain premises in a safe condition. Even though landlord in lease agreement had the duty of maintaining the parking lot, tenant nevertheless liable." \f C \l "3" 

Tarzia TA \s "Tarzia"  v. Great Atlantic & Pacific Tea Co., 52 Conn. App. 136 (1999).

Tenant remains liable for injuries to a customer from a fall at a store parking lot even though the lease between the tenant and the property owner vested exclusive control of the parking lot and imposed all responsibility for maintaining the parking lot on the property in the owner. A tenant cannot avoid liability to invitees by delegating responsibility for the maintenance of facilities to a third party.

Priest Liability TC "Priest Liability" \f C \l "2" 
317.
Sexual misconduct of a priest during counseling sessions may give rise to vicarious liability on the part of the church.  Summary judgment inappropriate. TC "317.
Sexual misconduct of a priest during counseling sessions may give rise to vicarious liability on the part of the church.  Summary judgment inappropriate." \f C \l "3" 

Mullen v. Horton, 46 Conn. App. 759 (1997). TA \l "Mullen v. Horton, 46 Conn. App. 759 (1997)." \s "Mullen v. Horton" \c 1 
The question presented was whether the sexual misconduct of a priest during counseling sessions could give rise to vicarious liability on the part of the institutional defendants. The claim was that this conduct was a complete abandonment of church business and as a matter of law there should be no vicarious liability.

The trial court rendered summary judgment. The Appellate Court reversed, holding that a trier of fact, under the circumstances presented, could reasonably find that “consensual sexual relations between two adults arising out of emotional, spiritual, church-sponsored counseling sessions represented a negligent and misguided effort at pastoral counseling . . .” 46 Conn. App. at 770-771.

318.
Oregon Supreme Court in two separate cases permits sexually abused children to sue Catholic church and Boy Scouts on respondeat superior theory for abuse by priest and scout leader. TC "318.
Oregon Supreme Court in two separate cases permits sexually abused children to sue Catholic church and Boy Scouts on respondeat superior theory for abuse by priest and scout leader." \f C \l "3" 

Fearing v. Bucher, ___ P.2d ____ (Ore., 4/8/99); TA \l "Fearing v. Bucher, ___ P.2d ____ (Ore., 4/8/99)" \s "Fearing v. Bucher" \c 1  and Lourim v. Swensen, ____ P.2d ____ (Ore., 4/8/99). TA \l "Lourim v. Swensen, ____ P.2d ____ (Ore., 4/8/99)." \s "Lourim v. Swensen" \c 1 
A child who is sexually abused by a priest at his church can sue the archdiocese under the theory of respondeat superior according to the Oregon Supreme Court in reversing a dismissal. 

In a similar case decided the same day, the court also held that a Boy Scout who was sexually abused by a troop leader can sue the Boy Scouts.

The plaintiffs in these cases claimed that the priest and the troop leader used their positions to gain the plaintiffs’ trust and made them more vulnerable to attack.

The defendants argued that they were not liable because the priest and the troop leader were not acting within the scope of their employment when they committed the assaults.

The Oregon court held that the proper test was not whether the sexual assaults were within the scope of the employment, but whether the acts that were within the priest’s and troop leader’s scope of employment resulted in the acts which led to injury to the plaintiffs.

The court reasoned that a jury reasonably could infer that the sexual assaults were merely the culmination of a progressive series of actions that involved the ordinary and authorized duties of a priest and a Boy Scout leader.

Miscellaneous Remedies TC "Miscellaneous Remedies" \f C \l "2" 
319.
Repeal of no-fault held not retroactive. Insurer’s subrogation rights to recover no-fault benefits paid before repeal not affected by repeal. TC "319.
Repeal of no-fault held not retroactive. Insurer’s subrogation rights to recover no-fault benefits paid before repeal not affected by repeal." \f C \l "3" 

Atlantic Mutual Insurance Co. v. Altena, 22 Conn. L. Rptr. 102 (7/20/98) (Lewis, J.). TA \l "Atlantic Mutual Insurance Co. v. Altena, 22 Conn. L. Rptr. 102 (7/20/98) (Lewis, J.)." \s "Atlantic Mutual Insurance Co. v. Altena, 22 Conn. L. Rptr. 102 (7/20/98) (Lewis, J.)." \c 1 
This case involved benefits paid before the effective date of repeal, January 1, 1994. The Appellate Court has held that the right to subrogation is extinguished for all claims arising out of accidents that occur after the effective date of repeal, even with respect to policies that commence before that date. Amica Mutual Insurance Co. v. Woods, 49 Conn. App. 690 (1998).

320.
Statute imposing duty on local fire marshal to conduct annual inspection of public and manufacturing businesses creates private cause of action. TC "320.
Statute imposing duty on local fire marshal to conduct annual inspection of public and manufacturing businesses creates private cause of action." \f C \l "3" 

Ramos v. Branford, 22 Conn. L. Rptr. 505 (10/5/98)(Blue, J.). TA \l "Ramos v. Branford, 22 Conn. L. Rptr. 505 (10/5/98)(Blue, J.)." \s "Ramos v. Branford, 22 Conn. L. Rptr. 505 (10/5/98)(Blue, J.)." \c 1 
Section 29-305 of the General Statutes creates an implied cause of action. It puts a duty on local fire marshals to conduct annual inspections of public and manufacturing buildings to verify that fire detecting devices required by the Fire Safety Code have been installed and are working.

321.
Statements and testimony in a judicial proceeding are absolutely privileged, even with respect to a civil remedy against a perjurer. TC "321.
Statements and testimony in a judicial proceeding are absolutely privileged, even with respect to a civil remedy against a perjurer." \f C \l "3" 

Knudsen v. Buettner, 22 Conn. L. Rptr. 421 (9/21/98)(Nadeau, J.). TA \l "Knudsen v. Buettner, 22 Conn. L. Rptr. 421 (9/21/98)(Nadeau, J.)." \s "Knudsen v. Buettner, 22 Conn. L. Rptr. 421 (9/21/98)(Nadeau, J.)." \c 1 
Statements in a judicial proceeding are absolutely privileged. A property owner cannot recover from either a bank or a bank employee for knowingly giving false testimony. The immunity rule effectively eliminates any civil remedy against perjury. The rationale is that it is a necessary cost of encouraging witnesses to freely give testimony.

322.
Negligently causing a false alarm creates no liability for injuries from the fire truck crash caused by defective brakes. TC "322.
Negligently causing a false alarm creates no liability for injuries from the fire truck crash caused by defective brakes." \f C \l "3" 

Lodge TA \s "Lodge"  v. Arett Sales Corp., 246 Conn. 563 (1998).

A party who negligently initiated a call for emergency fire assistance is not liable in negligence to the fireman injured in a crash caused by the city’s failure to repair the fire truck brakes. The defendants operated a security alarm system. Through their negligence they failed to realize that an alarm was activated by routine maintenance rather than by an actual fire. The court reasoned that it was unreasonable to expect a party calling for emergency fire assistance to foresee that a fire truck’s brakes may have been negligently maintained. The court also noted that imposing liability on the caller might deter proper calls in the future.

The plaintiff argued that whether the injuries were foreseeable to the caller should be determined by whether it was foreseeable that an accident would occur during the response, regardless of whether the accident might be caused by a normal road hazard, or a less likely event.

The Supreme Court opinion leaves open the question of whether negligently calling for assistance might impose liability for injuries caused by normal road hazards such as negligent operation of another vehicle.

323.
Car dealer’s failure to disclose used vehicle’s collision or rental history did not (1) violate CUTPA; (2) breach an implied warranty of merchantability; or (3) amount to fraud. TC "323.
Car dealer’s failure to disclose used vehicle’s collision or rental history did not (1) violate CUTPA; (2) breach an implied warranty of merchantability; or (3) amount to fraud." \f C \l "3" 

Kennedy v. Healey Ford-Lincoln-Mercury, Inc., 53 Conn. App. 327 (1999). TA \l "Kennedy v. Healey Ford-Lincoln-Mercury, Inc., 53 Conn. App. 327 (1999)." \s "Kennedy v. Healey Ford-Lincoln-Mercury, Inc., 53 Conn. App. 327 (1999)." \c 1 
Plaintiffs brought actions against the defendant car dealer for violation of CUTPA; breach of implied warranty of merchantability and fraud for failure of defendant to disclose the rental or repair history of the used vehicles that they purchased from it.

(1)
CUTPA:  The defendant did not have a duty to disclose the repair history of the used car. The regulations provide only that it is an unfair or deceptive act or practice for a new or used car dealer to advertise a vehicle for sale or lease which is not new...citing §42-110b-28(b)(2).

Defendant did not advertise the car within the meaning of the regulations and therefore “did not have a duty to disclose that the vehicle was previously part of a rental fleet.”  53 Conn. App. at 331.  Moreover, the trial court had found that plaintiffs would have bought the vehicle on the same terms even if they had known its history.  None of the plaintiffs had even inquired about the vehicle’s history.

(2)
Implied warranty of merchantability: Plaintiffs did not inquire about the vehicles’ history and drove them at least 10,000 miles before failing to make payments. Their testimony that they stopped making payments because the vehicles were unsafe was properly found by the trial court not to be credible.

(3)
Fraud:  The defendant had no duty to disclose the vehicle’s history. Since defendant did not voluntarily disclose the rental or collision history, it had no duty to make a “full and fair disclosure as to matters about which he assumes to speak.” 53 Conn. App. at 333. The trial court found that plaintiffs failed to inquire about the vehicle’s history. The Appellate Court held that the defendant’s silence was not fraudulent.

324.
Psychiatric hospital may be required to disclose the name and address of the patient needed to prosecute a claim for assault and battery. TC "324.
Psychiatric hospital may be required to disclose the name and address of the patient needed to prosecute a claim for assault and battery." \f C \l "3" 

Falco v. Institute of Living, 50 Conn. App. 654 (1998). TA \l "Falco v. Institute of Living, 50 Conn. App. 654 (1998)." \s "Falco v. Institute of Living, 50 Conn. App. 654 (1998)." \c 1 
This was a petition for discovery to divulge the name and address of a patient needed for the prosecution of a claim for assault and battery being asserted by another patient. In spite of the express prohibition of revealing the names and addresses of patients contained in the privileged communication statute for communications between a psychiatrist and a patient, §52-146d, the court permitted the disclosure. It reasoned that the plaintiff’s state constitutional right under the Open Courts Clause to prosecute the claim outweighed the patient’s limited interest in preventing the disclosure of identity without any intrusion on the content of the discussions during the treatment.

The opinion also holds that the exceptions specifically listed in the statute are not exclusive. There is no federal or state constitutional right to privacy protecting communications between a psychiatrist and a patient, and the right to sue for assault and battery is a constitutionally protected right, incorporated in the Open Courts Clause of the state constitution as a common law cause of action in existence in 1818.

325.
Nuisance action may be brought without exhausting zoning remedies. TC "325.
Nuisance action may be brought without exhausting zoning remedies." \f C \l "3" 

Raymond v. Rock Acquisition LP, 50 Conn. App. 411 (1998). TA \l "Raymond v. Rock Acquisition LP, 50 Conn. App. 411 (1998)." \s "Raymond v. Rock Acquisition LP, 50 Conn. App. 411 (1998)." \c 1 
Common law action for nuisance seeking to enjoin activity for which zoning permit has been granted may be brought even though zoning remedies not exhausted.

326.
Plaintiff’s direct action against insurance company not collaterally estopped by prior determination of no coverage made in declaratory judgment against between the insurance company and tortfeasor. TC "326.

Plaintiff’s direct action against insurance company not collaterally estopped by prior determination of no coverage made in declaratory judgment against between the insurance company and tortfeasor." \f C \l "3" 


Willard v. Travelers Insurance Co., 247 Conn. 331 (1998). TA \l "Willard v. Travelers Insurance Co., 247 Conn. 331 (1998)." \s "Willard v. Travelers Insurance Co., 247 Conn. 331 (1998)." \c 1 
In an earlier declaratory judgment action between the insurer and the insured a determination was made that coverage was not available.  Plaintiff was not bound by this under circumstances where judgment was entered in the earlier case and insurance company had successfully prevented intervention by the plaintiff.

327.
Tort Reform I applies to actions where injury occurred between October 1, 1986 and October 1, 1987 but not reasonably discovered until after October 1, 1987. TC "327.
Tort Reform I applies to actions where injury occurred between October 1, 1986 and October 1, 1987 but not reasonably discovered until after October 1, 1987." \f C \l "3" 
Nash v. Yap, 247 Conn. 638 (1999). TA \l "Nash v. Yap, 247 Conn. 638 (1999)." \s "Nash v. Yap, 247 Conn. 638 (1999)." \c 1 
While this case presents an interesting historical overview of tort reform, it is of little import given the unlikelihood of pending causes of action arising during the October 1, 1986 – October 1, 1987 period. Nevertheless, it is mentioned here purely for informative purposes.  This case arose out of alleged acts of medical malpractice committed by the defendant doctors and the defendant hospital between October 1, 1986 and October 1, 1987. The acts giving rise to the malpractice were not discovered, nor were they reasonably required to be discovered, until after October 1, 1987. The defendant hospital settled with the plaintiff prior to the case proceeding to trial. The jury returned a verdict in favor of the plaintiff and allocated liability against both doctors and the hospital. Thereafter, the trial court apportioned liability for the plaintiff’s damages in accordance with Tort Reform II. 

On appeal, the Supreme Court addressed, inter alia, the plaintiff’s claim that the trial court should have applied the common law principles of joint and several liability and the defendants’ claims that the trial court should have applied the provisions of Tort Reform I, which would treat the amount received from the hospital settlement as a deductible collateral source, as opposed to Tort Reform II which would not. The plaintiff claimed that Tort Reform I was inapplicable as it was repealed by Tort Reform II which likewise did not apply because the malpractice occurred before its effective date. The court agreed with the plaintiff that Tort Reform II was intended to only operate prospectively and did not apply in this case, but disagreed that it repealed, rather than amended Tort Reform I.  The court, therefore, agreed with defendants and held that the provisions of Tort Reform I governed the case. The court goes on to discuss the different outcomes of the collateral source hearing applying Tort Reform I vs. Tort Reform II.

4.
UNINSURED AND UNDERINSURED MOTORISTS INSURANCE TC "4.
UNINSURED AND UNDERINSURED MOTORISTS INSURANCE" \f C \l "1" 
401.
UM policy limits may be reduced by Social Security benefits. TC "401.
UM policy limits may be reduced by Social Security benefits." \f C \l "3" 

Vitti v. Allstate Insurance Co., 245 Conn. 169 (1998). TA \l "Vitti v. Allstate Insurance Co., 245 Conn. 169 (1998)." \s "Vitti" \c 1 
The defendant tortfeasor was underinsured and unable to pay full damages owed to the plaintiff. As a result, the plaintiff sought full recovery from his own underinsured motorist policy. The plaintiff also received Social Security disability benefits as a result of the accident. His insurance company sought to reduce from their liability the amount of these disability benefits relying on §38a-334-6(d) of the Regulations of Connecticut State Agencies and a provision in the policy which provides that “the limits of coverage ... will be reduced by all amounts paid or payable under ... disability benefits law ...”

The court, considering the plaintiff’s claims, ruled the regulation not to be “vague and ambiguous.” It ruled Social Security disability benefits to be clearly included in the regulation’s language.

In considering the second claim, the court failed to agree that the statute’s overriding public policy intent was to put the victim of an inadequately insured driver in the same legal position as that of the victim of an adequately insured driver. The major intent was rather, to provide “a certain minimum level of protection” insuring recovery up to the limit of the policy. Additionally, the court cited  Mass v. United States Fidelity & Guaranty Co., 222 Conn. 631, 647 (1992), which stated that the purpose of the statute was to compensate the insured “to the same extent” as he would have been by an adequately insured motorist. The court also held that the prevention of double recovery was an additional policy objective justifying the regulation’s permitted offset. Finally, the court noted as unacceptable a policy mandating identical treatment of those suing under an uninsured motorist policy and those suing the tortfeasor directly since it would adversely inflate insurance premiums.

Legislation which attempted to reverse this result was unsuccessful in 1999. The issue will be revisited, as it is an extremely unfair decision. If there is to be a reduction for Social Security benefits, it should be from damages, not coverage.

402. 
Accrual of UIM cause of action for statute of limitations purposes determined to be the date of the exhaustion of tortfeasor’s insurance rather than that of the accident. TC "402. 
Accrual of UIM cause of action for statute of limitations purposes determined to be the date of the exhaustion of tortfeasor’s insurance rather than that of the accident." \f C \l "3" 
Prudential Property & Casualty Ins. Co. v. Perez-Henderson, 49 Conn. App. 653 (1998). TA \l "Prudential Property & Casualty Ins. Co. v. Perez-Henderson, 49 Conn. App. 653 (1998)." \s "Prudential Property & Casualty Ins. Co. v. Perez-Henderson, 49 Conn. App. 653 (1998)." \c 1 
The plaintiff insurance company claimed that the defendant policyholder’s cause of action “accrued” at the time of the accident rather than the exhaustion of the tortfeasor’s insurance, thereby disallowing a claim on a six year statute of limitation basis. The Court’s standard for “accrual” was the first point at which the defendant could have successfully maintained the action. Gaylord Hospital v. Massano, 5 Conn. App. 465, 467 (1985). This point was found to be after exhaustion of the tortfeasor’s insurance as provided for in the policy. An arbitration award in favor of the defendant, which had been vacated on account of the statute of limitations, was reinstated.

Accord:  Consiglio v. Transamerica Insurance Group, infra, §702.

403. 
A written request for a reduction of uninsured motorist coverage is binding upon all claims made against the policy by insured parties who have signed the request. TC "403. 
A written request for a reduction of uninsured motorist coverage is binding upon all claims made against the policy by insured parties who have signed the request." \f C \l "3" 
Colonial Penn Ins. Co. v. Bryant, 245 Conn. 710 (1998). TA \l "Colonial Penn Ins. Co. v. Bryant, 245 Conn. 710 (1998)." \s "Colonial Penn Ins. Co. v. Bryant, 245 Conn. 710 (1998)." \c 1 
The insured submitted a reduction request bearing only his signature reducing his liability from $100,000 to $40,000. The signature of his wife, the other named insured, was not included on the request.  Following an accident with an underinsured motorist, the insured made a claim against the original policy, claiming that the reduction was not binding since it had not been authorized by all parties to the policy.  

The insured first cited Nationwide Mutual Ins. Co. v. Pasion, 219 Conn. 764 (1991), which held that a similar reduction request was not binding upon a third party riding in the insured’s automobile, when both parties had not signed the request. 

Although the arbitrator and trial court agreed, the Supreme Court reversed, reasoning that the intent of the governing statute requiring writing (§38a-336(a)(2)) was that the decision be informed before it was binding. The court distinguished Pasion, since in this case the party making the claim against the policy was the party who had signed the request. Therefore, a finding other than that the policy was binding would be adverse to the intent.

Although irrelevant to the holding, the second claim that the amended statute {Public Act §93-297 with language binding the claims of parties who sign reduction requests} should be retroactively applied was dismissed. The court found no language or intent in the statutory construction to implicate its’ retroactive application.

404.
Pasion rule re reducing UM coverage is not applicable to commercial fleet automobile liability insurance policies. TC "404.
Pasion rule re reducing UM coverage is not applicable to commercial fleet automobile liability insurance policies." \f C \l "3" 
Frantz v. U.S. Fleet Leasing, Inc., 245 Conn. 727 (1998). TA \l "Frantz v. U.S. Fleet Leasing, Inc., 245 Conn. 727 (1998)." \s "Frantz v. U.S. Fleet Leasing, Inc., 245 Conn. 727 (1998)." \c 1 
Company A contracted to lease to Company B the use of passenger vehicles. Both companies stipulated that Company B (Lessee) would maintain liability and collision insurance coverage for the vehicles.  Company B would also maintain underinsured motorist coverage in states where it was required.  Company A was designated as an additional insured on the policy.

Under the policy at issue in this case, Company B (Lessee) elected for the minimum level of uninsured motorist coverage constituting a written reduction request under General Statutes §38a-336(a)(2).  Employees of Company A injured in an accident caused by tortfeasor claimed that such a written request was not binding per the Pasion case.

The Supreme Court disagreed, exempting commercial fleet policies from the scope of the Pasion ruling.  The court reasoned that the statute requiring written notification of all parties was intended by the legislature to protect non-participating insured parties from being bound against their will. The court felt that Company A was not within the range of parties intended to be protected by the legislature since it was a corporation with resources to calculate and realize the risk of minimized uninsured coverage.  Company A had delegated insurance responsibilities to Company B and therefore would not be left unprotected by Company A’s minimization of coverage.

405. 
Any uncertainty caused by ambiguous contract provisions must be resolved against the insurer. TC "405. 
Any uncertainty caused by ambiguous contract provisions must be resolved against the insurer." \f C \l "3"  

Dobuzinsky v. Middlesex Mutual Insurance Company,  49 Conn. App. 398, cert. denied 247 Conn. 908 (1998). TA \l "Dobuzinsky v. Middlesex Mutual Insurance Company,  49 Conn. App. 398, cert. denied 247 Conn. 908 (1998)." \s "Dobuzinsky v. Middlesex Mutual Insurance Company,  49 Conn. App. 398, cert. denied 247 Conn. 908 (1998)." \c 1 
Plaintiffs Judith and George Dobuzinsky appealed from the judgment of the trial court denying their application to vacate, correct or modify an arbitration award.  On appeal, the plaintiffs claimed that the trial court improperly confirmed the arbitrators’ award, which failed to apply the limits of the uninsured motorist coverage separately to plaintiff George Dobuzinsky’s claim.

Plaintiffs had uninsured motorist coverage from defendant Middlesex Mutual Assurance Company.  They were injured in an automobile accident caused by the negligence of an uninsured motorist.  Plaintiffs filed claims against the defendant seeking payment of uninsured motorist benefits.  A three member arbitration panel met to adjudicate plaintiffs’ claims.  The arbitrators issued an award in favor of Judith and awarded her the maximum $300,000 the arbitrators determined was available under the policy.  The arbitrators made no award to George on the ground that the coverage was exhausted by the award to Judith. The trial court affirmed the arbitrators’ award.  

The plaintiffs’ claim was that the trial court failed to apply the limits of the uninsured motorist coverage separately to George Dobuzinsky’s claim.  They argued that because the insurance contract provided both that the limits of the insurance coverage were applicable “once per claim” and “once per accident,” the contract was ambiguous and should be construed in their favor.  The Appellate Court agreed, holding that the contract provisions were ambiguous and any uncertainty caused by that ambiguity must be resolved against the insurer. 

406. 
Once liability coverage is collected from the insurer of the car, underinsured motorist coverage cannot then be collected from the same policy. TC "406. 
Once liability coverage is collected from the insurer of the car, underinsured motorist coverage cannot then be collected from the same policy." \f C \l "3"   

Fleet National Bank v. Aetna Insurance Company, 245 Conn. 546 (1998). TA \l "Fleet National Bank v. Aetna Insurance Company, 245 Conn. 546 (1998)." \s "Fleet National Bank v. Aetna Insurance Company, 245 Conn. 546 (1998)." \c 1 
Decedent was a passenger in an automobile owned by her and operated by her husband.  She died as a result of a collision caused by her husband’s negligence.  The plaintiff, executor of the estate of the decedent, exhausted the liability coverage on the automobile policy provided by defendant and sought additional benefits pursuant to the underinsured motorist conversion coverage of the same policy.  The trial court granted defendant’s motion for summary judgment.  The Supreme Court affirmed, adopting the trial court’s memorandum of decision as a proper statement of facts and applicable laws on the issue. 

The trial court’s decision, Fleet National Bank v. Aetna Ins. Co., 45 Conn. Supp. 355 (1997), barred plaintiff from recovering underinsured motorist benefits pursuant to the holding of Lowery v. Valley Forge Ins. Co., 224 Conn. 152 (1992).  Underinsured motorist coverage is first-party coverage and coverage follows the person, not the vehicle.  Here, the plaintiff has already collected under the liability coverage of the insurer of the insured’s car.  To then collect further under the same named insurer’s underinsured motorist coverage would be to convert the underinsured motorist coverage into third-party insurance, treating it essentially the same as third-party liability coverage.  In sum, the trial court concluded that the plaintiff’s claim that the decedent’s vehicle was an underinsured vehicle under the terms of the policy is defeated by the “owned by the insured” exclusion under the circumstances of the case.  

5.
INSURANCE LAW TC "5.
INSURANCE LAW" \f C \l "1" 
501.
Law Enforcement Professional Liability insurance policy held to cover intentional conduct common in police work. TC "501.
Law Enforcement Professional Liability insurance policy held to cover intentional conduct common in police work." \f C \l "3" 
Imperial Casualty & Indemnity Co. v. State, 246 Conn. 313 (1998). TA \l "Imperial Casualty & Indemnity Co. v. State, 246 Conn. 313 (1998)." \s "Imperial Casualty & Indemnity Co. v. State, 246 Conn. 313 (1998)." \c 1 
The policy at issue defines in one provision “occurrences” covered by the policy as “accidents causing personal injury” excluding intentional torts.  Personal injury, however, is defined to include “false arrest and false imprisonment” among others which are intentional acts.  The court resolved the contradiction by looking to the purchaser’s expectations which most certainly included intentional conduct common in police work.

When at least some counts of the complaint fall within the policy, the insurer must defend.

502. 
If driver expressly declines the liability insurance supplement offered by rental car company, the driver’s insurance company is primary. TC "502. 
If driver expressly declines the liability insurance supplement offered by rental car company, the driver’s insurance company is primary." \f C \l "3"  

Hertz Corporation v. Federal Insurance Company, 245 Conn. 374 (1998). TA \l "Hertz Corporation v. Federal Insurance Company, 245 Conn. 374 (1998)." \s "Hertz Corporation v. Federal Insurance Company, 245 Conn. 374 (1998)." \c 1 
Defendant Joan Berkowitz rented an automobile from plaintiff Hertz Corporation.  The rental agreement provided Berkowitz with minimum liability coverage and offered Berkowitz an option to purchase a liability insurance supplement, which she declined. The rental contract specified that “If you do not purchase liability insurance supplement ... your insurance and the insurance of the operator of the car will be primary.”  Berkowitz was then involved in an automobile accident.  When Hertz learned that Berkowitz was insured under a personal automobile policy issued by defendant Federal Insurance Company (Federal), it demanded that Federal acknowledge and accept primary liability obligations pursuant to that policy.  Federal declined to accept primary insurance coverage responsibilities and Hertz brought this declaratory judgment against Federal, seeking to establish that Federal’s coverage was primary.  

The sole issue on appeal was whether the liability insurance coverage provided by Hertz applies as primary or secondary coverage. The Supreme Court affirmed the trial court judgment in favor of Hertz, holding that the Hertz’ coverage was excess to the insurance coverage provided by Federal.   Federal’s own policy stated that for all non-owned vehicles, if other insurance was written specifically to cover excess coverage, then Federal would provide primary coverage.  The court also found that Berkowitz had the option of procuring  primary insurance coverage from Hertz but declined such coverage, choosing to rely on the policy issued by Federal, specifically the aforementioned “other insurance” clause which expressly provides that the insured may shift primary coverage to Federal.   Accordingly, the Hertz liability protection was excess to Federal’s primary coverage.

503.
Insurer’s duty to defend under a general commercial liability policy not invoked where the injuries sustained did not result from the ordinarily intended use of the premises. TC "503.
Insurer’s duty to defend under a general commercial liability policy not invoked where the injuries sustained did not result from the ordinarily intended use of the premises." \f C \l "3" 
Edelman v. Pacific Employers Ins. Co., 53 Conn. App. 54 (1999). TA \l "Edelman v. Pacific Employers Ins. Co., 53 Conn. App. 54 (1999)." \s "Edelman v. Pacific Employers Ins. Co., 53 Conn. App. 54 (1999)." \c 1 
Plaintiff police officer, who stepped into the shoes of the innkeeper by virtue of an assignment of rights, commenced this action against the innkeeper’s insurer for injuries he sustained while arresting the innkeeper on charges of assault.  Plaintiff alleged that defendant insurer breached its duty to defend and indemnify the innkeeper under the general commercial liability policy for the Inn. 

Trial court granted summary judgment in favor of defendant insurer on the grounds that the injuries sustained by the police officer as a result of the innkeeper’s resistance of arrest did not result from the “use” of inn’s premises so as to give rise to the insurer’s duty to defend.

This case provides a useful discussion of an insurer’s duty to defend.

6.
WORKERS’ COMPENSATION TC "6.
WORKERS’ COMPENSATION" \f C \l "1" 
Supreme Court Decisions TC "Supreme Court Decisions" \f C \l "2" 
601.
Benefits available to widow of retiree with occupational disease. TC "601.
Benefits available to widow of retiree with occupational disease." \f C \l "3" 
A worker whose occupational disease appears after retirement has a compensation rate based on current wages for his former work, or on his last period of employment, whichever is higher; and his widow is thus eligible for surviving spouse benefits.  Green v. General Dynamics Corp., 245 Conn. 66 (June 9, 1998). TA \l "Green v. General Dynamics Corp., 245 Conn. 66 (June 9, 1998)." \s "Green v. General Dynamics Corp., 245 Conn. 66 (June 9, 1998)." \c 1   In a dramatic case in which a widow had been denied benefits on the theory that a retiree who died from long-latent mesothelioma had no average weekly wage and thus was not eligible for disability benefits, the Supreme court applied C.G.S. Sec. 31-310c retroactively to reverse the holdings below.  The CTLA filed an amicus brief on behalf of the widow. 

602.
Permanency schedule does not violate equal protection. TC "602.
Permanency schedule does not violate equal protection." \f C \l "3" 
The unequal treatment of body parts and organs in the award of permanent partial disability benefits does not violate constitutional guarantees of equal protection, at least with respect to the failure of Sec. 31-308(b) to authorize an award for permanent partial disability of the skin.  Barton v. Ducci Electric Co., 248 Conn. 793 (May 25, 1999). TA \l "Barton v. Ducci Electric Co., 248 Conn. 793 (May 25, 1999)." \s "Barton v. Ducci Electric Co., 248 Conn. 793 (May 25, 1999)." \c 1   The Supreme court limited its holding to the facts before it: the commissioner found that the claimant, who was burned over a considerable part of his body in a propane fire, suffered 20% loss of use of his skin as an organ, separate from and in addition to permanent partial disability which he suffered because of limitation of movement of his hands and separate from facial disfigurement.  The commissioner held that because the statute allows permanent partial disability awards only for the body parts and organs listed, he could make no award of benefits for the 20% loss of use of the skin.  The court "assumed" that the permanency award for the hands included some award for skin disability, although most of the affected areas were not on the claimant's hands.  The court held that there was a rational basis for awarding disability benefits for listed parts, such as a tooth or small toe, but not for the skin: saving money for employers.  The court also suggested that since the skin covers other members, perhaps damage to the skin could be, for example, translated into damage to the underlying stomach or back.  The court left open the question of whether there is a rational basis for excluding other body parts, such as the intestines or esophagus, while covering others, such as the stomach; or excluding the female reproductive organs while covering the male.  Justice Berdon would have remanded the case for an award of additional benefits in light of the court's analysis. 

603.
Wages do not include the value of fringe benefits. TC "603.
Wages do not include the value of fringe benefits." \f C \l "3" 
For purposes of determining the compensation rate of an injured employee, the average weekly wage does not include the value of fringe benefits.  Luce v. United Technologies Corp., 247 Conn. 126 (Sept. 22, 1998). TA \l "Luce v. United Technologies Corp., 247 Conn. 126 (Sept. 22, 1998)." \s "Luce v. United Technologies Corp., 247 Conn. 126 (Sept. 22, 1998)." \c 1   The court rejected the claimant's argument that the exclusion violated his right to equal protection, in that an employee who made, for example, $700.00 per week gross and had no fringe benefits was irrationally favored over one who made $500.00 gross with $200.00 worth of fringe benefits.  The court held the distinction was rational, based on the efficient administration of the system.  Justice Berdon dissented on the ground that there was no rational reason to discriminate against the employee whose remuneration included non-cash items of value. 

604.
Taxi driver held independent contractor. TC "604.
Taxi driver held independent contractor." \f C \l "3" 
Where a taxi driver set his own hours, was free to decline dispatches, paid his own insurance, and paid a flat weekly amount to the taxi company, he was an independent contractor and not an employee.  Hence the widow of the murdered driver was denied surviving spouse benefits.  Hanson v. Transportation General, Inc., 245 Conn. 613 (July 28, 1998), TA \l "Hanson v. Transportation General, Inc., 245 Conn. 613 (July 28, 1998)" \s "Hanson v. Transportation General, Inc., 245 Conn. 613 (July 28, 1998)," \c 1  affirming the Appellate court, the CRB and the trial commissioner.  The court rejected the claimant's plea to adopt a more liberal "relative nature of the work" test, which would focus on whether the work performed was integral to the putative employer's business; the court stuck with the traditional "right to control" test for the employment relationship.  Justice Berdon dissented on the ground that the undisputed facts showed that, at the time of the driver's death, the respondent was exercising control over his work.

605.
Intervention after running of statute of limitations permitted. TC "605.
Intervention after running of statute of limitations permitted." \f C \l "3" 
The Supreme court has held that even though an employer's intervention in a third-party action came after the running of the two-year statute of limitations, the intervening complaint was not subject to summary judgment on the basis of untimeliness, where the intervention occurred within 30 days of notice of the pendency of the action under Sec. 31-293.  Nichols v. Lighthouse Restaurant, Inc., 246 Conn. 156 (Aug. 4, 1998) TA \l "Nichols v. Lighthouse Restaurant, Inc., 246 Conn. 156 (Aug. 4, 1998)" \s "Nichols v. Lighthouse Restaurant, Inc., 246 Conn. 156 (Aug. 4, 1998)" \c 1 , reversing the Appellate court ruling to the contrary.  The court appeared persuaded that a plaintiff might wait until the last minute to file an action, thus not giving the employer enough time to intervene.  The court ignored the reasoning of the Appellate court, that the employer can actively file suit itself any time prior to the running of the statute, and is not relegated to the purely parasitical role of intervening in the plaintiff's action and waiting to be paid.  The court noted that the lien provisions of Sec. 31-293 and the effect of failure timely to intervene with respect to credit for future compensation benefits have yet to be sorted out judicially.  

606.
Attorneys' fees should be awarded in successful 290a claim according to fee agreement. TC "606.
Attorneys' fees should be awarded in successful 290a claim according to fee agreement." \f C \l "3" 
In a successful claim for retaliatory discharge under Sec. 31-290a, the Supreme court held that attorney's fees should be awarded in accordance with the one-third fee agreement. Sorrentino v. All Seasons Services, Inc., 245 Conn. 756 (Aug. 4, 1998) TA \l "Sorrentino v. All Seasons Services, Inc., 245 Conn. 756 (Aug. 4, 1998)" \s "Sorrentino v. All Seasons Services, Inc., 245 Conn. 756 (Aug. 4, 1998)" \c 1 .   Here the jury awarded more than $146,000.00 in damages, including $115,000.00 in damages for emotional distress.  The trial court additionally had awarded attorneys' fees of $30,000.00, considerably less than the one-third fee stipulated in the fee agreement.  The court held that the one-third fee was reasonable on the record and that the trial court abused its discretion in failing to award attorneys' fees in accordance with the reasonable fee agreement.  The court also remanded for determination of whether additional attorneys' fees should be awarded for time spent dealing with the respondents' appeal. 

607.
Mailing a letter held inconsequential detour. TC "607.
Mailing a letter held inconsequential detour." \f C \l "3" 
The Supreme court, following the reasoning of the Appellate court, has affirmed the CRB's holding that the deviation from work duties of crossing the street to mail a personal letter is so inconsequential that it does not remove an employee from the scope of employment.  Kish v. Nursing and Home Care, Inc., 248 Conn. 379 (April 6, 1999). TA \l "Kish v. Nursing and Home Care, Inc., 248 Conn. 379 (April 6, 1999)." \s "Kish v. Nursing and Home Care, Inc., 248 Conn. 379 (April 6, 1999)." \c 1   The respondent had also argued that, since the claimant was driving to pick up a medically needed commode for her patient, she had violated the employer's rule against running errands for patients, and hence her trip was not within the scope of her work as a nurse.  The court squarely rejected this argument, since the old commode was dangerous and clearly needed replacement.  This case, in which decency and good sense prevailed in every ruling, was litigated to death by the respondent.

608.
SIF renotice provisions held constitutional. TC "608.
SIF renotice provisions held constitutional." \f C \l "3" 
In companion cases, the Supreme court thwarted a constitutional challenge to the renotice provisions of Sec. 31-349, passed in conjunction with the 1995 dismantling of the Second Injury Fund for transfer cases.  Cece v. Felix Industries, Inc., 248 Conn. 457 (April 27, 1999) TA \l "Cece v. Felix Industries, Inc., 248 Conn. 457 (April 27, 1999)" \s ".  Cece v. Felix Industries, Inc., 248 Conn. 457 (April 27, 1999)" \c 1 , and Employers' Ins. of Wausau v. Second Injury Fund, 248 Conn. 466 (April 27, 1999). TA \l "Employers' Ins. of Wausau v. Second Injury Fund, 248 Conn. 466 (April 27, 1999)." \s "Employers' Ins. of Wausau v. Second Injury Fund, 248 Conn. 466 (April 27, 1999)." \c 1   The court cited with approval Preveslin v. Derby & Ansonia Developing Co., 112 Conn. 129 (1930), the constitutional cornerstone of the date of injury rule, which the court found to be constitutionally mandated by the contract and due process clauses.  While Preveslin applies to the rights and obligations between employer and employee, the court stated, there was no contract established between the Fund and employers or carriers which gave rise to vested rights protected by the contract clause.  The court also briefly stated that the due process clause requires a contractual relationship, but did not explore the actual due process case law. 

609.
Commissioner denied power to reopen voluntary agreement to change carriers. TC "609.
Commissioner denied power to reopen voluntary agreement to change carriers." \f C \l "3" 
Where the wrong carrier had issued a voluntary agreement and paid benefits, the commissioner had no jurisdiction to reopen the voluntary agreement and substitute the proper carrier.  Stickney v. Sunlight Construction, Inc., 248 Conn. 754 (May 25, 1999) TA \l "Stickney v. Sunlight Construction, Inc., 248 Conn. 754 (May 25, 1999)" \s "Stickney v. Sunlight Construction, Inc., 248 Conn. 754 (May 25, 1999)" \c 1 .  The court reasoned that the issue was one of contractual insurance coverage and thus beyond the commissioner's powers under the Act.  As far as one can tell from the reported decisions in this case, there was never any contention by Commercial Union that it wasn't in fact on the risk on the date of injury; it was just trying to wiggle out of paying benefits.  So apparently there wasn't any dispute concerning coverage.  Thus Aetna is sent to Superior court to get a mistaken voluntary agreement changed.  Commissioners of course must decide coverage issues every day of the week, including not merely apportionment but what carrier gets put on the hearing notice, or kept on it.  If such situations cannot be handled with dispatch by the trial commissioner, the claimants will suffer a lot more than the carriers, since carriers will be even more reluctant to begin payments or issue voluntary agreements.  Since the court says this decision is mandated by the statute, the statute should surely be changed.   

610.
Self-insured employer may claim damages from CIGA in third-party action. TC "610.
Self-insured employer may claim damages from CIGA in third-party action." \f C \l "3" 
Where the tortfeasor's carrier is insolvent, the Supreme court has held that a self-insured employer in a third-party civil action pursuant to Sec. 31-293 may claim reimbursement of its workers' compensation expenditures from the Connecticut Insurance Guaranty Association, standing in the shoes of the moribund carrier.  Doucette v. Pomes, 247 Conn. 442 (Jan. 26, 1999) TA \l "Doucette v. Pomes, 247 Conn. 442 (Jan. 26, 1999)" \s "Doucette v. Pomes, 247 Conn. 442 (Jan. 26, 1999)" \c 1 .  CIGA had claimed that the self-insured employer was an "insurer" under the Act, which prohibits payments by CIGA to insurers.  CIGA also claimed that the injured worker, who had withdrawn the civil action against the tortfeasor because of the availability of uninsured motorist benefits under his parents' policy, must in fact exhaust the available uninsured motorist policy before the employer could have a claim against CIGA, since the CIGA statute requires exhaustion of other available policies.  The court broadly stated that self-insured entities are not insurers under the CIGA statute, and that the employer had no claim against the UM policy, and hence no available policy to exhaust. 

611.
Remand for hearing de novo held non-appealable. TC "611.
Remand for hearing de novo held non-appealable." \f C \l "3" 
Where the CRB remanded a case for a hearing de novo before a different commissioner, the Supreme court held that the judgment was not a final judgment and hence not appealable. Conetta v. Stamford, 246 Conn. 281 (Aug. 11, 1998). TA \l "Conetta v. Stamford, 246 Conn. 281 (Aug. 11, 1998)." \s "Conetta v. Stamford, 246 Conn. 281 (Aug. 11, 1998)." \c 1   Justice McDonald dissented on the ground that the general rule is that a party may appeal from an order to an administrative agency for a hearing de novo.  The court also declined to decide whether the fact that one ground for the appeal was a colorable challenge to the power of the CRB to order a new hearing before a new commissioner (on the ground of potential appearance of bias) made the CRB ruling appealable, as an exception to the final judgment rule where the jurisdiction of the remanding agency is challenged.  The court declined to decide this issue because the retirement of the original trial commissioner made the issue moot: if the case were remanded at all, it would have to go to a new commissioner.  The Appellate court has adopted such a rule, accepting appeals where the jurisdiction of the CRB to order further proceedings is challenged.  Schick v. Windsor Airmotive Division/Barnes Group, Inc., 31 Conn. App. 819 (1993).

612.
Second Injury Fund liable for all benefits in transferred cases. TC "612.
Second Injury Fund liable for all benefits in transferred cases." \f C \l "3" 
In cases transferred under Sec. 31-349, the Second Injury Fund is liable for all benefits payable with respect to the compensable condition, not merely that percentage attributable to the second injury.  Fimiani v. Star Gallo Distributors, Inc., 248 Conn. 635 (May 11, 1999), TA \l "Fimiani v. Star Gallo Distributors, Inc., 248 Conn. 635 (May 11, 1999)," \s "Fimiani v. Star Gallo Distributors, Inc., 248 Conn. 635 (May 11, 1999)," \c 1  reversing an Appellate Court holding to the contrary.  It's curious that it took so long for this puzzling but not infrequently appearing issue to be resolved. 

Appellate Court TC "Appellate Court" \f C \l "2" 
613.
Due process challenge to Form 36 procedure is moot. TC "613.
Due process challenge to Form 36 procedure is moot." \f C \l "3" 
The Appellate Court has dismissed as moot a due process challenge by former CTLA president Stewart Casper to the Form 36 procedure, under which disability benefits may be terminated at an informal hearing.  Anguish v. TLM, Inc., 53 Conn. App. 241 (May 11, 1999) TA \l "Anguish v. TLM, Inc., 53 Conn. App. 241 (May 11, 1999)" \s "Anguish v. TLM, Inc., 53 Conn. App. 241 (May 11, 1999)" \c 1 .  The claimant's temporary total disability benefits were restored after a formal hearing, and the appeal was thus considered moot.  This is a complex issue.  It is often devastating to claimants to be deprived of benefits when a Form 36 has been granted injudiciously, while they wait for the resolution of a formal hearing.  At the same time, it seems to me inequitable to respondents to have to continue paying benefits until a formal hearing is held and a decision issued, on the basis of a bare claim that benefits should continue.  At least a prima facie case of continued disability should be required for continuation of benefits after an informal hearing on a Form 36; or else sanctions should be available.  It would be a lot more difficult to get carriers to begin paying temporary total or temporary partial benefits if a lengthy formal hearing process were required to terminate the benefits in every case where the claimant does not actually return to work.  The present system relies on the judiciousness and restraint of commissioners in refraining from granting a Form 36 at an informal hearing except under clear circumstances.  But sometimes Form 36's are indeed granted or denied precipitously, with bad results. 

614.
Incident reports and notice of claim; preclusion barred by imprecise date of injury. TC "614.
Incident reports and notice of claim; preclusion barred by imprecise date of injury." \f C \l "3" 
The Appellate court has held that where the claimant filed a contemporaneous incident report concerning his 1991 shoulder injury and where the employer filed a first report of injury and after 1993 paid for medical treatment of the shoulder, the claim was nevertheless barred for lack of timely notice.  Russell v. Mystic Seaport Museum, Inc., 52 Conn. App. 255 (March 16, 1999). TA \l "Russell v. Mystic Seaport Museum, Inc., 52 Conn. App. 255 (March 16, 1999)." \s "Russell v. Mystic Seaport Museum, Inc., 52 Conn. App. 255 (March 16, 1999)." \c 1   Not many decent people would claim that this situation is fair, but the courts seem inured to it.  The vast majority of injured workers, I am sure, believe that if they file an accident report, they have done everything they are supposed to do; the law is simply a trap for the unwary.  The court stated that there must be sufficient indication that the claimant is making a claim for benefits within a year in order to find timely notice.  But most workers claim benefits only when they need them, oblivious to the ticking of the unknown legal clock.  

By contrast, the court held that where the claimant's attorney filed with the commission a copy of the first report of injury accompanied by a cover letter which included the words "7-433 claim" and mentioning "the above-named Claimant," that the documents constituted an adequate written notice of claim.  Funaioli v. City of New London, 52 Conn. App. 194 (March 9, 1999). TA \l "Funaioli v. City of New London, 52 Conn. App. 194 (March 9, 1999)." \s "Funaioli v. City of New London, 52 Conn. App. 194 (March 9, 1999)." \c 1   The court thus reversed the CRB, which had held that there was no timely written notice of claim.  Calling it a claim, and calling the injured worker a claimant, would certainly seem to suggest that a claim is intended. 

In an additional aspect of the Russell case, court upheld the denial of a motion to preclude on the ground that the date of injury listed on the notice of claim was insufficiently accurate.  The claimant had filed his notice of claim in 1994, claiming repetitive trauma and listing the date of injury as Sept. 23, 1994.  Since the employer did not file a timely disclaimer, the claimant moved to preclude a defense.  The court held that the motion to preclude was properly denied: since the claimant actually worked for another month, until October 21, 1994, the Friday before his shoulder surgery on October 24, 1994, and since the date of injury in repetitive trauma cases is the last date of exposure, most commonly the last date of employment, the date of injury should have been October 21, 1994, and the one-month discrepancy was too great for a motion to preclude to lie.  The court stated that the employer might be unable to investigate the claim fully.  

615.
Decisions must be sent to claimants and respondents, but not to counsel. TC "615.
Decisions must be sent to claimants and respondents, but not to counsel." \f C \l "3" 
The Appellate court has held that the decisions of trial commissioners must be sent to the parties rather than to counsel, and that the mailing of the opinion to the parties commences the ten-day appeal period under Sec. 31-301(a).  Schreck v. Stamford, 51 Conn. App. 92 (Nov. 17, 1998). TA \l "Schreck v. Stamford, 51 Conn. App. 92 (Nov. 17, 1998)." \s "Schreck v. Stamford, 51 Conn. App. 92 (Nov. 17, 1998)." \c 1   If followed literally, this holding is disastrous.  Chairman Frankl subsequently issued an administrative order that copies of decisions should also be sent to counsel.  The ten-day appeal period is already too short and dependent on the luck of the mail; if the opinions don't go to the lawyers, there won't be many appeals, especially by claimants.  

616.
Section 290a procedure elaborated. TC "616.
Section 290a procedure elaborated." \f C \l "3" 
Affirming a successful award in a discrimination claim under Sec. 31-290a, the Appellate court has added a procedural requirement to the strange theoretical burden-shifting rigmarole in 290a cases.  The respondent claimed that the claimant had not made out a prima facie case.  The court held, however, that the claim could not be raised, in a case tried to a commissioner, where the respondent had failed to move to dismiss at the end of the claimant's case in chief.  Similarly, where the respondent introduced no witnesses or evidence, relying simply on its assessment of the lack of strength or credibility of the claimant's evidence, the court held that as a matter of law the defendant could not claim to have rebutted the claimant's prima facie case.  Chernovitz v. Preston Trucking Co., 52 Conn. App. 570 (April 6, 1999) TA \l "Chernovitz v. Preston Trucking Co., 52 Conn. App. 570 (April 6, 1999)" \s "Chernovitz v. Preston Trucking Co., 52 Conn. App. 570 (April 6, 1999)" \c 1 .  The holding logically elaborates the burden of proof scheme laid down in Ford v. Blue Cross & Blue Shield of Connecticut, Inc., 216 Conn. 40 (1990); the highly theoretical shifting and reshifting of the burden of proof (the onus procedendi, or burden of proceeding to offer evidence, as opposed to the onus probandi, the actual burden of proving the ultimate legal premise) was imported from the procedural morass of federal employment law, in which statistical proof of discrimination often enters.  It's too bad that this overly schematic business has crept into workers' compensation, since the ultimate issue, which the claimant must prove, should simply be within the trier's good judgment: did the employer treat the injured worker unfairly because of his compensation claim?  Counsel should think through the formal elements demanded under the Ford scheme before trying the case, and formally touch the bases.

617.
Trial commissioner's finding of causation upheld; CRB cannot substitute its own factual conclusions. TC "617.
Trial commissioner's finding of causation upheld; CRB cannot substitute its own factual conclusions." \f C \l "3" 
Where the trial commissioner had found causation of a lung cancer by asbestos, the CRB could not re-evaluate the evidence of causation and reverse the trial commissioner's finding of fact.  O'Reilly v. General Dynamics Corp., 52 Conn. App. 813 (April 20, 1999). TA \l "O'Reilly v. General Dynamics Corp., 52 Conn. App. 813 (April 20, 1999)." \s "O'Reilly v. General Dynamics Corp., 52 Conn. App. 813 (April 20, 1999)." \c 1   Here, the claimant's physician had testified specifically that the asbestos exposure was a substantial contributing factor to the development of the cancer, but elsewhere he had slightly waffled, saying that it was "possible" that the exposure had caused the cancer.  The CRB had held that the evidence didn't support a finding of causation.  The court reversed, stating again that magic words are not required, and pointing out the specific testimony which satisfied the substantial factor test of causation.  The holding returns the law to the traditional analysis, that if evidence in the record supports the finding of the trier, the finding stands, and that exactitude of causation is not required under the "substantial factor" test.  

618.
Failure to meet impossible requirements does not bar transfer. TC "618.
Failure to meet impossible requirements does not bar transfer." \f C \l "3" 
In a refreshing decision, the Appellate court held that where the carrier could not obtain the wage information to prepare a voluntary agreement and where it was thus impossible to comply with one requirement of Sec. 349, the case could nevertheless transfer.  Thompson v. Roach, 52 Conn. App. 819 (April 20, 1999). TA \l "Thompson v. Roach, 52 Conn. App. 819 (April 20, 1999)." \s "Thompson v. Roach, 52 Conn. App. 819 (April 20, 1999)." \c 1   Justice does not require the impossible: the glaring Connecticut example of the departure of law from justice is the barring of claims by the statute of nonclaim (or statutes of limitation) before anyone knows the claims exist.

619.
Employer may not recoup compensation benefits from its underinsured motorist policy. TC "619.
Employer may not recoup compensation benefits from its underinsured motorist policy." \f C \l "3" 
An employer may not recoup workers' compensation benefits from its own underinsured motorist policy in a civil action brought by an injured employee against the UIM carrier.  Matteo v. Alvarez, 53 Conn. App. 452 (May 25, 1999). TA \l "Matteo v. Alvarez, 53 Conn. App. 452 (May 25, 1999)." \s "Matteo v. Alvarez, 53 Conn. App. 452 (May 25, 1999)." \c 1   Thus the intervening complaint of the municipal employer was properly stricken.  The court, it said, followed the reasoning of the Supreme court in Dodd v. Middlesex Mutual Assurance Co., 242 Conn. 375 (1997), where the court barred an attempt by the employer to grab money from the employee's own UIM policy.  Since UIM policy limits are already reduced by the amount of workers' compensation benefits received, there is certainly a strong policy argument against subrogation, even where the employer's policy is at stake rather than the employee's.  But the UIM coverage really is there for the benefit of the employees, especially in the case of a municipality.  

620.
Suit barred against fellow state employee. TC "620.
Suit barred against fellow state employee." \f C \l "3" 
The Appellate court has held that in order to challenge on constitutional grounds the barring of civil actions by state employees against fellow state employees under the motor vehicle exception to exclusivity because of statutory immunity, the plaintiff had first to exhaust his administrative remedy by filing the claim with the claims commission and pursuing to a conclusion the claims commission process.  Because of his failure to do so, the plaintiff's civil action challenging the deprivation of his remedy against the fellow employee was dismissed for failure to exhaust administrative remedies.  Charleston v. Cahn, 52 Conn. App. 788 (April 20, 1999). TA \l "Charleston v. Cahn, 52 Conn. App. 788 (April 20, 1999)." \s "Charleston v. Cahn, 52 Conn. App. 788 (April 20, 1999)." \c 1   

621.
Accident during detour to fetch driver's license compensable. TC "621.
Accident during detour to fetch driver's license compensable." \f C \l "3" 
Where a delivery man, after delivering his goods, drove an extra exit on I-95 in order to pick up his forgotten driver's license before returning to his employer's office, and en route had a motor vehicle accident, the Appellate court determined that, as a matter of law, the deviation was too slight to remove the employee from the scope of his employment.  Kolomiets v. Syncor Int'l Corp., 51 Conn. App. 523 (Jan. 19, 1999), TA \l "Kolomiets v. Syncor Int'l Corp., 51 Conn. App. 523 (Jan. 19, 1999)" \s "Kolomiets v. Syncor Int'l Corp., 51 Conn. App. 523 (Jan. 19, 1999)," \c 1  reversing the CRB's holding to the contrary.  (Case No. CRB-7-96-1, June 23, 1997).  Interestingly, the court also stated that the trial commissioner's finding that the injury occurred in the course of employment should have been sustained by the CRB as within the fact-finding discretion of the commissioner, since whether an injury arises out of and in the course of employment is a question of fact.  The extent to which this determination of scope of employment is a matter of fact or a matter of law thus remains unclear.  The court did not address the effect, if any, of the legal requirement of an onboard license, nor the possible benefit to the employer of having its driver driving legally.  Clearing such detours with the employer in advance remains the best advice.  

622.
No award of attorney's fees allowable against subsequent attorney for obstructive conduct. TC "622.
No award of attorney's fees allowable against subsequent attorney for obstructive conduct." \f C \l "3" 
Where a claimant who settled his claim and received the settlement check refused to pay to his attorney the fee authorized by the commissioner at the time of approval of the stipulation, but instead hired another attorney who not merely withheld the fee but also refused to appear at hearings; and where the commissioner then awarded additional attorney's fees against the second attorney for his unconscionable conduct, the Appellate court held that the commissioner has no authority to make an award of attorney's fees against a subsequent attorney, and thus denied entry of the award as a judgment in Superior court (which was necessary to enforce the unpaid award).  Brick v. Cyr, 51 Conn. App. 662 (Feb. 2, 1999) TA \l "Brick v. Cyr, 51 Conn. App. 662 (Feb. 2, 1999)" \s "Brick v. Cyr, 51 Conn. App. 662 (Feb. 2, 1999)" \c 1 .  The Appellate court had previously affirmed a dismissal by the CRB of the second attorney's untimely appeal of the award of attorney's fees against him in Cyr v. Domino's Pizza, 45 Conn. App. 199 (1997). (Sic). 

623.
Post-stipulation termination may give rise to wrongful discharge claim. TC "623.
Post-stipulation termination may give rise to wrongful discharge claim." \f C \l "3" 
Where the claimant claimed that, following the settlement of a workers' compensation claim, her employer fired her in retaliation for filing the claim, the commissioner could not dismiss the claim for lack of jurisdiction without considering the claimant's evidence as to the meaning of the stipulation and the date of the retaliatory act.  Williams v. Shawmut Mortgage Co., 49 Conn. App. 114 (June 23, 1998). TA \l "Williams v. Shawmut Mortgage Co., 49 Conn. App. 114 (June 23, 1998)." \s "Williams v. Shawmut Mortgage Co., 49 Conn. App. 114 (June 23, 1998)." \c 1   It is doubtful whether parties can settle claims for new wrongs which have not yet arisen, as opposed to claims for unknown sequelae of known conditions.  Certainly no stipulation should be held to bar a claim for a post-stipulation retaliatory discharge.  

624.
Right to decision in 120 days may be waived. TC "624.
Right to decision in 120 days may be waived." \f C \l "3" 
The Appellate court has held that a party may waive his right to a decision within 120 days of the close of the record, by failing to raise a claim for a timely decision until after the decision has been released.  Dichello v. Holgrath Corp., 49 Conn. App. 339 (July 7, 1998). TA \l "Dichello v. Holgrath Corp., 49 Conn. App. 339 (July 7, 1998)." \s "Dichello v. Holgrath Corp., 49 Conn. App. 339 (July 7, 1998)." \c 1   The decision clarifies the decision in Stewart v. Tunxis Service Center, 237 Conn. 71 (1996), which held that the time limit was mandatory but waivable.  

625.
Commissioner's examiner may be disregarded; appellate review of trial commissioner's findings considered. TC "625.
Commissioner's examiner may be disregarded; appellate review of trial commissioner's findings considered." \f C \l "3" 
In Gillis v. White Oak Corp., 49 Conn. App 630 (Aug. 4, 1998), TA \l "Gillis v. White Oak Corp., 49 Conn. App 630 (Aug. 4, 1998)" \s "Gillis v. White Oak Corp., 49 Conn. App 630 (Aug. 4, 1998)," \c 1  the Appellate court refused to nit-pick a commissioner's decision rejecting a commissioner's examiner's opinion, and affirmed the trial commissioner's finding of causation.  The respondents were bellyaching that the trial commissioner failed adequately to articulate his reasons for rejecting the commissioner's examiner's opinion.  The Appellate court suggested that as long as the commissioner makes a reasoned decision supported by the medical evidence, such a decision would satisfy the CRB dictum that he must articulate the reasons for disregarding the commissioner's examiner's opinion.  The Appellate court also emphasized that a commissioner has discretion to credit all, part or none of a doctor's opinion, and may believe bits and pieces of the entire range of medical opinion evidence.  

Similarly, in Keenan v. Union Camp Corp., 49 Conn. App. 280 (June 30, 1998), TA \l "Keenan v. Union Camp Corp., 49 Conn. App. 280 (June 30, 1998)," \s "Keenan v. Union Camp Corp., 49 Conn. App. 280 (June 30, 1998)," \c 1  the Appellate court reinstated the trial commissioner's finding on causation of a fall, where the CRB had found the medical evidence unsatisfactory.  Although the record contained reports from a treating physician which supported the claim of causation, the CRB had reversed the trial commissioner's finding and award, stating that since the trial commissioner did not cite any of the favorable reports in the findings, the CRB could not rely on them as a basis for the award.  The Appellate court emphasized the rule: if the record contains competent evidence which supports the findings of the trial commissioner, the findings may not be overturned on appeal.

626.
Impossibility of timely appeal attacked. TC "626.
Impossibility of timely appeal attacked." \f C \l "3" 
Where the claimant did not receive notice of the trial commissioner's finding and dismissal until more than ten days after it was mailed, the claimant's appeal filed two days beyond the ten-day appeal period was nevertheless untimely and the appeal was barred.  Kudlacz v. Lindberg Heat Treating Co., 49 Conn. App. 1 (1998), cert. granted in part, 247 Conn. 909 (1999). TA \l "Kudlacz v. Lindberg Heat Treating Co., 49 Conn. App. 1 (1998), cert. granted in part, 247 Conn. 909 (1999)." \s "Kudlacz v. Lindberg Heat Treating Co., 49 Conn. App. 1 (1998), cert. granted in part, 247 Conn. 909 (1999)." \c 1   On the basis of due process, Judge Spear in dissent attacked the outrageous rule which makes appeals untimely even though the appealing party has no notice of the adverse decision until it is too late to appeal.  Bless his heart.  

Superior Court TC "Superior Court" \f C \l "2" 
627.
Employer subject to civil action for mental injury. TC "627.
Employer subject to civil action for mental injury." \f C \l "3" 
There is some satisfaction in seeing the Superior court recognize that employers may be sued by employees for intentional and negligent infliction of emotional distress, since the legislature in P.A. 93-228 eliminated workers' compensation coverage for mental injuries after July 1, 1993, unless arising from a physical injury.  Martell v. Prentice Hall, Inc., 23 Conn. L. Rptr. No. 5, 172 (Dec. 21, 1998). TA \l "Martell v. Prentice Hall, Inc., 23 Conn. L. Rptr. No. 5, 172 (Dec. 21, 1998)." \s "Martell v. Prentice Hall, Inc., 23 Conn. L. Rptr. No. 5, 172 (Dec. 21, 1998)." \c 1   Semble, Karanda v. Pratt & Whitney Aircraft, Dkt. No. CV98-582025S (May 10, 1999), reported at 5 Conn. Ops. 622 (May 31, 1999). TA \l "Semble, Karanda v. Pratt & Whitney Aircraft, Dkt. No. CV98-582025S (May 10, 1999), reported at 5 Conn. Ops. 622 (May 31, 1999)." \s "Semble, Karanda v. Pratt & Whitney Aircraft, Dkt. No. CV98-582025S (May 10, 1999), reported at 5 Conn. Ops. 622 (May 31, 1999)." \c 1   In the latter case the plaintiff also claimed violation of C.G.S. Sec. 31-49, which requires the employer to provide a safe work place.  What goes around, comes around. 

628.
Fellow employee defendant may not claim implied indemnification by employer. TC "628.
Fellow employee defendant may not claim implied indemnification by employer." \f C \l "3" 
Where an injured worker sued a fellow employee under the motor vehicle exception to the bar against suits against fellow employees, and the defendant employee counterclaimed against the intervening employer, claiming implied indemnification by the employer, the counterclaim was struck on the ground of exclusivity of remedy.  Marino v. Wojcik, (Dkt. CV96-0323819, Danbury JD), 5 Conn. Ops. 204 (Feb. 22, 1999). TA \l "Marino v. Wojcik, (Dkt. CV96-0323819, Danbury JD), 5 Conn. Ops. 204 (Feb. 22, 1999)." \s "Marino v. Wojcik, (Dkt. CV96-0323819, Danbury JD), 5 Conn. Ops. 204 (Feb. 22, 1999)." \c 1   What's going on?  Since the court says the defendant's truck was owned by the employer, one supposes that the indemnification claim must have been by the employer's motor vehicle carrier, seeking to recoup its potential losses.  But from its own insured?  Unless, of course, there was no motor vehicle insurance.  In any event, it would seem that the issue of whether there is an indemnification agreement would be an issue of fact, rather than a matter of exclusivity of remedy.

629.
Employer may not intervene to recover heart & hypertension benefits in civil case against third party. TC "629.
Employer may not intervene to recover heart & hypertension benefits in civil case against third party." \f C \l "3" 
A Superior court judge has held that an employer who has paid heart and hypertension benefits to a fireman under Sec. 7-433c has no right to seek recovery of the benefits from a third party pursuant to Sec. 31-293.  King v. Sultar, (Dkt. No. CV98-0487328S, New Britain J.D. Nov. 11, 1998, Leheny, J.), 5 Conn. Ops. 47 (Jan. 18, 1999). TA \l "King v. Sultar, (Dkt. No. CV98-0487328S, New Britain J.D. Nov. 11, 1998, Leheny, J.), 5 Conn. Ops. 47 (Jan. 18, 1999)." \s "King v. Sultar, (Dkt. No. CV98-0487328S, New Britain J.D. Nov. 11, 1998, Leheny, J.), 5 Conn. Ops. 47 (Jan. 18, 1999)." \c 1   Although apparently a case of first impression, this ruling must have been a surprise to the employer, the City of New Britain.  The court reasoned that there was no specific authority for such intervention to recover benefits paid under Sec. 7-433c.  The court also reasoned that, since municipalities had no right to relief from the Second Injury Fund in heart and hypertension cases, by analogy they have no rights under Sec. 31-293, citing McNulty v. Stamford, 37 Conn. App. 835 (1995).  Maybe.  One would expect a legislative response on this issue. 

630.
Employer may intervene in medical malpractice action. TC "630.
Employer may intervene in medical malpractice action." \f C \l "3" 
Where the claimant's work-related heart attack was undiagnosed by the emergency room staff, the employer and the Second Injury Fund were allowed to intervene in the ensuing malpractice action against the medical providers.  Griffiths v. Hartford Hospital, 4 Conn. Ops. 1280 (Nov. 9, 1998) (Dkt. No. CV96-0384991S, New Haven J.D. at New Haven TA \l "Griffiths v. Hartford Hospital, 4 Conn. Ops. 1280 (Nov. 9, 1998) (Dkt. No. CV96-0384991S, New Haven J.D. at New Haven" \s "Griffiths v. Hartford Hospital, 4 Conn. Ops. 1280 (Nov. 9, 1998) (Dkt. No. CV96-0384991S, New Haven J.D. at New Haven" \c 1 ).  The plaintiff argued logically if unsuccessfully that the tortfeasor didn't cause the heart attack and thus Sec. 31-293 didn't apply.  If the tortfeasor caused the death and the employer is required to pay death benefits, the decision may reach a result consistent with the aims of the statute.  But surely an employer shouldn't be allowed to intervene in an action for a later injury to the same body part, if the employer's liability is unaffected by the later incident.     

631.
Bad faith claim against carrier may be pursued. TC "631.
Bad faith claim against carrier may be pursued." \f C \l "3" 
Another Superior court judge has held that an injured worker may sue a carrier for the bad faith mishandling of a workers' compensation claim.  Moran v. Travelers Property & Casualty, 23 Conn. L. Rptr. No. 11, 383 (Feb. 8, 1999) (Stodolink, J.). TA \l "Moran v. Travelers Property & Casualty, 23 Conn. L. Rptr. No. 11, 383 (Feb. 8, 1999) (Stodolink, J.)." \s "Moran v. Travelers Property & Casualty, 23 Conn. L. Rptr. No. 11, 383 (Feb. 8, 1999) (Stodolink, J.)." \c 1   The court held that the alleged injury by the carrier was not the injury in the course of employment, but rather an additional injury resulting from the actions of the insurer after the original injury.  Right on.  A claim arising from the actions or inactions of an adjuster, either because of spite or because the carrier won't hire sufficient help, is different from a workers' compensation claim.  It is a claim against a carrier, not the employer; or, in the case of a self-insured employer, against the employer for its wrongful administration of the claim.  The court also held that the penalties against the employer provided by the Act for unreasonable contest or delay are inadequate, and that this administrative remedy need not be exhausted prior to bringing the civil action.  Bad faith claims should be made sparingly, in egregious cases; but we feel the court is absolutely right that these civil claims should be allowed. 

632.
Superior court hears fee dispute. TC "632.
Superior court hears fee dispute." \f C \l "3" 
Where a claimant allegedly discharged his attorney and then settled his claim on the same basis as negotiated previously by the attorney, the attorney's contractual claim for his fee may be heard by the Superior court rather than by the Commission.  Beizer v. Cruz, 22 Conn. L. Rptr. No. 7, 253 (Aug. 17, 1998). TA \l "Beizer v. Cruz, 22 Conn. L. Rptr. No. 7, 253 (Aug. 17, 1998)." \s "Beizer v. Cruz, 22 Conn. L. Rptr. No. 7, 253 (Aug. 17, 1998)." \c 1   The court held that Sec. 31-327(b), which makes "all fees of attorneys ... subject to the approval of the commissioner,"  does not give the commissioner the power to hear "contract or tort claims" and that the plaintiff's claim for a fee was a claim for breach of contract.  The court also held that approval of the plaintiff's fee by the commissioner is not necessary to the plaintiff's civil claim and that the commissioner's jurisdiction ended with the stipulation of the case.  Interesting.  The law is unresolved here, with the commission and the courts entertaining these fee disputes.  Compare, Day v. Middletown, 245 Conn. 437 (July 21, 1998), TA \l "Day v. Middletown, 245 Conn. 437 (July 21, 1998)," \s "Day v. Middletown, 245 Conn. 437 (July 21, 1998)," \c 1  where on similar facts the commissioner and then the CRB had determined a post-settlement fee dispute.  The Supreme court remanded the case to the Appellate court, which had denied jurisdiction, to determine whether the CRB had acted within its authority in reducing the $30,000.00 set by the trial commissioner. 

Compensation Review Board TC "Compensation Review Board" \f C \l "2" 
633.
Deposition fee by claimant's physician compensable. TC "633.
Deposition fee by claimant's physician compensable." \f C \l "3" 
Where the claimant succeeded in her asthma claim, the fee for the deposition testimony of the claimant's physician was held compensable by the CRB under Sec. 31-298 and 31-312(b), which provides for reasonable fees for testimony.  Wysocki v. State of Connecticut, Case No. 03807-CRB-06-98-04 (April 12, 1999). TA \l "Wysocki v. State of Connecticut, Case No. 03807-CRB-06-98-04 (April 12, 1999)." \s "Wysocki v. State of Connecticut, Case No. 03807-CRB-06-98-04 (April 12, 1999)." \c 1   The State had argued that P.A. 97-106 (Sec. 31-298), which specifically provided for reimbursement for deposition testimony, is not applicable to pending cases.  The CRB answered that it is applicable, and that furthermore the existing statute, in Sec. 31-312, already provided authority for an order for payment for deposition testimony. 

634.
CRB limits authority of 31-349c medical panel. TC "634.
CRB limits authority of 31-349c medical panel." \f C \l "3" 
In a strong decision, the CRB has held that the trial commissioner, not the medical panel under Sec. 31-349c(a), decides the ultimate question of "the effect of the claimant's subsequent compensable injury on her preexisting condition;" thus "materially and substantially" and transferability is left in the hands of the trial commissioner. Fish v. Caldor, Inc., Case No. 03840 CRB-07-98-06 (May 11, 1999). TA \l "Fish v. Caldor, Inc., Case No. 03840 CRB-07-98-06 (May 11, 1999)." \s "Fish v. Caldor, Inc., Case No. 03840 CRB-07-98-06 (May 11, 1999)." \c 1   The panel is limited to deciding whether or not there is a previous disability.  The CRB thus remanded an attempted appeal from the medical panel, holding that the commissioner must first make findings in the case at formal hearing.  Sound reasoning; but what about the July 1, 1999, cut off date?

635.
Injury on work premises just prior to office hours compensable. TC "635.
Injury on work premises just prior to office hours compensable." \f C \l "3" 
Where the plaintiff, a teacher, was injured while hanging up her coat ten minutes before the work day began, in a room designated by the employer for coats, the injury was held compensable.  Card v. State of Connecticut, Case No. 03745 CRB-03-97-12 (Feb. 23, 1999 TA \l "Card v. State of Connecticut, Case No. 03745 CRB-03-97-12 (Feb. 23, 1999" \s "Card v. State of Connecticut, Case No. 03745 CRB-03-97-12 (Feb. 23, 1999" \c 1 ).  The CRB opinion contains a good review of the standards of "arising out of and in the course of employment" and the ramifications of McNamara v. Hamden, 176 Conn. 547 (1979), the pre-workday ping pong case.  An activity involving personal comfort, like smoking, going to the rest room, or eating, may be incidental to employment if it is a customary activity sanctioned by the employer.  

636.
Stipulation held not to bar claim for new injury to same organ system. TC "636.
Stipulation held not to bar claim for new injury to same organ system." \f C \l "3" 
Where a stipulation settled "all claims...[the claimant] in the future may have...related to her heart disease and hypertension," the CRB held that the claimant could nevertheless pursue a claim for a new injury resulting in hypertension arising after the date of the prior stipulation, and that the prior stipulation was not a jurisdictional bar to the claim.  Graves v. Town of Manchester, Case No. 03741 CRB-08-97-12 (Feb. 18, 1999). TA \l "Graves v. Town of Manchester, Case No. 03741 CRB-08-97-12 (Feb. 18, 1999)." \s "Graves v. Town of Manchester, Case No. 03741 CRB-08-97-12 (Feb. 18, 1999)." \c 1   The CRB cited the expansive language of the Supreme court in Muldoon v. Homestead Insulation Co., 231 Conn. 469, 481-82 (1994), that "Except in very rare instances, the settlement and release of a claim does not cover claims based on events that have not yet occurred...."  Here, the claimant argued that in fact her first claim was for a valvular problem and not for hypertension, and that the hypertension which was the basis for the new claim was a new condition not in existence at the time of the stipulation.  Despite the broad language of the opinion, it does not seem to me that there is yet a clear legal rule that stipulations can't bar claims for new injuries, if the parties really intended to bar all future claims, even though such agreements are traditionally disfavored by public policy.  In this case, the trial commissioner had held that the prior stipulation deprived him of jurisdiction over the new claim.  Remanding the case, the CRB pointed out that in fact the prior stipulation is merely an affirmative defense, and thus the commissioner could consider the case on the merits.  Although it would be desirable to have a broad rule limiting the effects of stipulations to conditions in being at the time of the stipulation, which may include unknown or inchoate conditions, it may nevertheless be prudent to continue to draw stipulations narrowly, limiting their scope to the particular accidents and conditions at issue. 

637.
Sharp practices by State requires rehearing. TC "637.
Sharp practices by State requires rehearing." \f C \l "3" 
Where the State failed to disclose and provide copies of medical records to the claimant, despite a specific promise to do so, and where the State introduced those records into evidence, except for a certain report which was favorable to the claimant, without disclosing that it was withholding the favorable report, the CRB was disgusted enough to order a de novo formal hearing before a different commissioner.  John v. State of Connecticut, Case No. 03729 CRB-039711 (March 1, 1999). TA \l "John v. State of Connecticut, Case No. 03729 CRB-039711 (March 1, 1999)." \s "John v. State of Connecticut, Case No. 03729 CRB-039711 (March 1, 1999)." \c 1   The State, admitting what it had done, claimed that it could offer anything it wanted as rebuttal evidence.  Although the ranks of the State employees are filled with good people, the institutional arrogance is considerable.  Good faith and fair dealing are central to this system, at least among us practitioners, and open disclosure of medical records is vital.  The decision invites a practice tip: request copies of all medical reports from the other side. 

638.
Municipality must continue group medical benefits in heart and hypertension cases. TC "638.
Municipality must continue group medical benefits in heart and hypertension cases." \f C \l "3" 
Where the respondent municipality continued to pay for semiannual doctor's visits and prescriptions after permanent partial disability benefits expired in a Sec. 7-433 heart and hypertension case, the municipality was also obligated to continue to pay group health insurance premiums under Sec. 31-284b, which continues in effect with respect to claims against municipalities.  Kelly v. City of Bridgeport, Case No. 03761 CRB-04-98-01 (March 11, 1999). TA \l "Kelly v. City of Bridgeport, Case No. 03761 CRB-04-98-01 (March 11, 1999)." \s "Kelly v. City of Bridgeport, Case No. 03761 CRB-04-98-01 (March 11, 1999)." \c 1   The CRB reasoned that the intention of the section is to maintain group benefits for disabled workers and that medical payments for the work-related condition are "workers' compensation payments pursuant to this chapter" under Sec. 284b.  

639.
Death of respondent employer may not require substitution of executor or administrator. TC "639.
Death of respondent employer may not require substitution of executor or administrator." \f C \l "3" 
If an employer who is a natural person dies during the course of the workers' compensation claim, the commission retains jurisdiction over the employer's estate, at least for purposes of obtaining payment of benefits by the Second Injury Fund under Sec. 31-355.  Kluttz v. Estate of Glenn Howard, Case No. 03738 CRB-04-97-12 (Feb. 18, 1999). TA \l "Kluttz v. Estate of Glenn Howard, Case No. 03738 CRB-04-97-12 (Feb. 18, 1999)." \s "Kluttz v. Estate of Glenn Howard, Case No. 03738 CRB-04-97-12 (Feb. 18, 1999)." \c 1   The Fund argued that the death of the employer made him a legal nullity and that the claimant needed to demonstrate that he had jurisdiction over the administrator of the estate in order to maintain its claim under Sec. 31-355.  (Yes, this is the same truck-driver Kluttz whose case, Kluttz v. Howard, 228 Conn. 401 (1994), persuaded the legislature to limit the coverage of the Connecticut act over non-residents working in Connecticut.)  The CRB's excellent holding, however, is based on its interpretation of the workers' compensation act rather than the probate statutes, which require substitution of the executor or administrator and which have elaborate provisions and requirements for perfecting claims against the estate, and limiting claims against insolvent estates.  This area of the law may still be unresolved.  The CRB holding is clearly correct, since the purpose of Sec. 31-355 is to have the Fund pay the benefits in cases where the employer doesn't pay, whether because the employer is uninsured or insolvent.  The injured employee should not have to chase an administrator, here in North Carolina, or have an estate opened and an administrator appointed, in order to get his benefits paid by the Fund.  And where there is a carrier for the employer, there is no reason to jump through the hoops of probate procedure, since the carrier is a respondent and should handle the claim.  But because of the myriad requirements of probate law, the wary practitioner may wish to consider the potential dangers of appellate review and evaluate what procedure may be wisest in individual cases until the courts have clarified the law. 

640.
Unconscionable refusal to pay subjects carriers to sanctions. TC "640.
Unconscionable refusal to pay subjects carriers to sanctions." \f C \l "3" 
Sanctions against Wausau and the Second Injury Fund for unreasonable contest and delay were upheld on egregious facts of squabbling between respondents and disregard by Wausau of a prior award against it.  Aguayo v. Franklin Mushroom Farms, Inc., Case. No. 03697 CRB-02-97-01 (Jan. 28, 1999). TA \l "Aguayo v. Franklin Mushroom Farms, Inc., Case. No. 03697 CRB-02-97-01 (Jan. 28, 1999)." \s "Aguayo v. Franklin Mushroom Farms, Inc., Case. No. 03697 CRB-02-97-01 (Jan. 28, 1999)." \c 1   The CRB again admonished respondents that, where it is clear that disability benefits must be paid, it is unconscionable for both respondents to refuse to pay while they litigate at their leisure and the claimant in the meantime is left to suffer.  In this case, the claimant's total disability was clear but the respondents refused to pay, while both denied responsibility.  Sound familiar?  Wausau, moreover, simply refused to pay for the claimant's headache medication despite a prior finding and award against it specifically on that issue.  This behavior shocks while it fails to surprise.  Good for the commissioners and the CRB panel, who once in a while lately have punished such arrogant behavior, which most of the time slides by without consequence except to the claimant. 

Similarly, the CRB recently upheld interest and attorney's fees awarded against the Connecticut Hospital Association Workers' Compensation Trust (CHAWCT) for unreasonable contest, without medical evidence, in a rotator cuff case.  The trial commissioner awarded $5,437.50 in attorney's fees based on $250.00 per hour.  The recalcitrant CHAWCT through its attorneys tried to persuade the CRB that the fees should be limited to 20% of the benefits.  The CRB, however, reasoned that the attorney who took such a case on a 20% contingency wasn't counting on an unreasonable contest.  No joke.  The more such awards, the more likely specific carriers will straighten up and fly right.  Heene v. Professional Ambulance Service, Inc., Case No. 03743, CRB-06-97-12 (Jan. 8, 1999). TA \l "Heene v. Professional Ambulance Service, Inc., Case No. 03743, CRB-06-97-12 (Jan. 8, 1999)." \s "Heene v. Professional Ambulance Service, Inc., Case No. 03743, CRB-06-97-12 (Jan. 8, 1999)." \c 1 
641.
Death voids settlement agreement. TC "641.
Death voids settlement agreement." \f C \l "3" 
Where the claimant and the respondent agreed to settle for $384,000.00 and both parties signed the stipulation, but the claimant died accidentally before the stipulation was approved, the trial commissioner's decision to reopen and void the later-approved stipulation was upheld by the CRB.  Estate of Chase v. Honeywell, Inc., Case No. 03717 CRB-01-97-11 (Jan. 28, 1999). TA \l "Estate of Chase v. Honeywell, Inc., Case No. 03717 CRB-01-97-11 (Jan. 28, 1999)." \s "Estate of Chase v. Honeywell, Inc., Case No. 03717 CRB-01-97-11 (Jan. 28, 1999)." \c 1   The CRB suggested a very broad rule, that where one of the parties changes his mind before the stipulation is approved, or as in the present case, would have changed its mind had it been in possession of all the material facts, the commissioner may exercise his or her authority to reject the stipulation or, as here, reopen it.  This is a tricky business, since the rule should not allow offer and acceptance to be overturned on the mere whim of a party, nor should it countenance lack of diligence by a party in ascertaining the material facts.  Further, there should be a distinction between rejecting a proposed stipulation and reopening one, particularly after payment has been made, as apparently was not the case here.  The farther away from the approval of the stipulation, the harder it should be to reopen it, for either side. 

642.
Claimant may introduce favorable IME report. TC "642.
Claimant may introduce favorable IME report." \f C \l "3" 
The claimant was allowed by the trial commissioner to introduce a favorable independent medical examiner's report at the formal hearing on compensability of the claimant's heart attack over the objection of the respondents.  The CRB affirmed, stating the rule is that such reports may be introduced as long as the respondent has the opportunity to depose the physician.  Boland v. Solar Atmospheres of New England, Inc., Case No. 03673 CRB-08-97-09 (Oct. 19, 1998). TA \l "Boland v. Solar Atmospheres of New England, Inc., Case No. 03673 CRB-08-97-09 (Oct. 19, 1998)." \s "Boland v. Solar Atmospheres of New England, Inc., Case No. 03673 CRB-08-97-09 (Oct. 19, 1998)." \c 1  

643.
Mistake re long term disability benefits justifies reopening a stipulation. TC "643.
Mistake Re Long Term Disability Benefits Justifies Reopening a Stipulation." \f C \l "3" 
It was not an abuse of discretion for a commissioner to reopen a stipulation on the ground of "mistake," where the claimant's attorney and the original trial commissioner had failed to take into account the effect of the stipulation on the claimant's long term disability benefits.  Mulligan v. N.C.H., Corp., Case No. 03653 CRB-049707 (Sept. 17, 1998), reported at 4 Conn. Ops. 1200 (Oct. 19, 1998). TA \l "Mulligan v. N.C.H., Corp., Case No. 03653 CRB-049707 (Sept. 17, 1998), reported at 4 Conn. Ops. 1200 (Oct. 19, 1998)." \s "Mulligan v. N.C.H., Corp., Case No. 03653 CRB-049707 (Sept. 17, 1998), reported at 4 Conn. Ops. 1200 (Oct. 19, 1998)." \c 1   After the stipulation, the LTD carrier claimed credit for the amount of the stipulation and claimed reimbursement of a past overpayment of more than $43,000.00.  The area of reopening stipulations is murky.  The ramifications of a stipulation may be many: there may be reductions and reimbursements claimed by Social Security, Medicare, Medicaid, public assistance, child support, long- and short-term disability, disability retirement, or self-insured ERISA health insurance plans.  The wise counselor will be nervous and thorough in exploring the possible consequences with the claimant before the stipulation is approved.  

644.
No authority for stiff sanctions under Sec. 31-313. TC "644.
No Authority for Stiff Sanctions Under Sec. 31-313." \f C \l "3" 
In a brief opinion, the CRB has held that there is no authority for a commissioner to award more than $500.00 in penalties against an employer for failure to provide suitable work under Sec. 31-313.  Phillips v. Siemens Rolm, Case No. 03751-CRB-07-97-12 (Dec. 11, 1998) TA \l "Phillips v. Siemens Rolm, Case No. 03751-CRB-07-97-12 (Dec. 11, 1998)" \s "Phillips v. Siemens Rolm, Case No. 03751-CRB-07-97-12 (Dec. 11, 1998)" \c 1 .  The commissioner, irked by facts not disclosed in the CRB opinion, had imposed a penalty of $350.00 a day against the employer for failure to perform its duty to give the claimant suitable work, which had mounted to $95,000.00 by the time of the CRB hearing.  If the facts were appropriate, injunctive relief in court might be available to enforce the order to provide light duty work.  Similarly, a civil action for infliction of emotional distress against the recalcitrant employer for defiance of the commissioner's order to return the employee to work might lie.  And an award of benefits by the commissioner would of course be enforceable.  However, the lack of teeth in Sec. 31-313, most importantly the lack of a continuing duty to provide light work after the point of maximum medical improvement, is regrettable.

645.
Second Injury Fund is no longer obligated to reimburse municipalities for Sec. 284b insurance costs; date of injury rule further eroded. TC "645.
Second Injury Fund is no longer obligated to reimburse municipalities for Sec. 284b insurance costs; date of injury rule further eroded." \f C \l "3" 
The CRB has held that the 1995 repeal of the obligation of the Second Injury Fund under Sec. 31-284b to reimburse municipalities for group health and life insurance costs after 104 weeks is applicable retroactively to cases arising prior to the 1995 act.  Badolato v. City of New Britain, Case No. 03704 CRB-06-97-10 (Nov. 24, 1998). TA \l "Badolato v. City of New Britain, Case No. 03704 CRB-06-97-10 (Nov. 24, 1998)." \s "Badolato v. City of New Britain, Case No. 03704 CRB-06-97-10 (Nov. 24, 1998)." \c 1   The repeal was in fact only half-done; the legislature repealed Sec. 31-349(e), which required the reimbursement to municipalities, but did not repeal Sec. 31-284b(d), which repeats the requirement.  Commissioner Miles dissented, correctly pointing out that the date of injury rule, once the guiding principle of statutory interpretation in workers' compensation, is thus further eroded.  The date of injury rule, however, has been given mere lip service by the Supreme court recently, with the court characterizing retroactivity only as a matter of legislative intent in Gil v. courthouse One, 239 Conn. 676 (1997) (re cost of living computations) and in Coley v. Camden Associates, Inc., 243 Conn. 311 (1997) (re payment obligations pending appeal).  The court's decision in Hall v. Gilbert & Bennett Mfg. Co., 241 Conn. 282 (1997), requiring the use of the binding medical expert panel to decide Sec. 31-349 transfer issues in existing cases, involves an arguably more procedural change; but the court's analysis in all these cases looks only to legislative intent in determining retroactivity, rather than recognizing the constitutional basis of the procedural/substantive distinction with respect to retroactivity.  

646.
Injury while smoking on break compensable. TC "646.
Injury while smoking on break compensable." \f C \l "3" 
Where the claimant fell and injured her leg while smoking on a scheduled break in a designated smoking area, the injury is compensable.  LeBlanc v. Aramark Corp., Case No. 03693 CRB-02-97-09 (Nov. 24, 1998). TA \l "LeBlanc v. Aramark Corp., Case No. 03693 CRB-02-97-09 (Nov. 24, 1998)." \s "LeBlanc v. Aramark Corp., Case No. 03693 CRB-02-97-09 (Nov. 24, 1998)." \c 1   On-premises injuries occurring during activities approved or acquiesced in by the employer are compensable.  But injuries during off-premises breaks are generally not, Renckowski v. Yale U., 11 Conn. Workers' Comp. Rev. Op. 48 (1993), unless there is an element of employer benefit or direction, or unless the injury occurs in a minor detour from the work-related travel, as in mailing a letter.  Kish v. Nursing and Home Care, supra. 

647.
A nurse's sending an employee to the hospital satisfies the medical care exception to written notice of claim; presumption of compensability of heart attacks in certain state employees explored. TC "647.
A nurse's sending an employee to the hospital satisfies the medical care exception to written notice of claim; presumption of compensability of heart attacks in certain state employees explored." \f C \l "3" 
The operation of the scarcely litigated Sec. 5-145a, one of several statutory sections which presume compensability of heart and hypertension in various classes of state and municipal workers (in addition to fire fighters and police covered by Sec. 7-433c), is still unresolved.  In Horn v. State of Connecticut, Case No. 03727 CRB-03-97-11 (Dec. 16, 1998), TA \l "Horn v. State of Connecticut, Case No. 03727 CRB-03-97-11 (Dec. 16, 1998)," \s "Horn v. State of Connecticut, Case No. 03727 CRB-03-97-11 (Dec. 16, 1998)," \c 1  the CRB upheld the trial commissioner's finding that where a prison nurse, suspecting a heart attack, sent the claimant to the hospital for chest pain, the claim fell within the medical care exception to the requirement of written notice of claim and was thus timely.  The commissioner awarded benefits based on Sec. 5-145a, which establishes a presumption of compensability for heart conditions in prison personnel if the claimant proves freedom from heart trouble on a preemployment physical.  The CRB, citing its prior dicta that the presumption established by the statute is rebuttable, remanded for further proceedings because the trial commissioner failed to find that the respondent had not rebutted the presumption.  Several other virtually identical statutes contain the same language of presumption with respect to, for example, motor vehicle and criminal justice inspectors and volunteer firemen; see Sec. 5-145b, 5-145c, 7-314a, 19a-191 and 29-4a.  But the meaning of these presumption statutes has not been litigated: the statutes don't say that the presumption is rebuttable, and therefore give no guidance with respect to evidentiary standards. 

648.
Dueling respondents sanctioned for undue delay in surgery. TC "648.
Dueling respondents sanctioned for undue delay in surgery." \f C \l "3" 
The refusal of two respondents to authorize surgery on the claimant's compensable ankle condition while they argued as to which one was responsible was unreasonable delay and justified the imposition of fines, attorney's fees and interest.  Syphers v. Dedicated Logistic Service and Rollins DCS, Case No. 03711 CRB-01-97-10 TA \l "Syphers v. Dedicated Logistic Service and Rollins DCS, Case No. 03711 CRB-01-97-10" \s "Syphers v. Dedicated Logistic Service and Rollins DCS, Case No. 03711 CRB-01-97-10" \c 1 .  Bravo for the trial commissioner and the CRB.  Not just in the cases of evasive multiple respondents, but very frequently in routine cases of a single accidental injury, the carriers unconscionably delay medical treatment.  The problem has mushroomed in the last few years, as the carriers have added layers of bureaucracy to question and contest every medical decision, and as the political climate has shifted against injured employees, encouraging carriers to feel that they can act badly with impunity.  We encourage claimants' attorneys to pursue sanctions where appropriate, despite the extra trouble. 

649.
Questionable appeal yields remand for attorneys' fee query. TC "649.
Questionable appeal yields remand for attorneys' fee query." \f C \l "3" 
Too frequently decisions are appealed to the CRB with no basis.  In Rossi v. Danbury Hospital, Case. No. 03608 CRB-07-97-05 (Aug. 10, 1998), TA \l "Rossi v. Danbury Hospital, Case. No. 03608 CRB-07-97-05 (Aug. 10, 1998)," \s "Rossi v. Danbury Hospital, Case. No. 03608 CRB-07-97-05 (Aug. 10, 1998)," \c 1  the CRB laudably found that the respondents' conduct in taking the appeal was "questionable at best," where the five percent permanency awarded by the commissioner was supported the report of the treating physician and uncontradicted by any other medical evidence.  Since the commissioner had awarded interest, the CRB remanded to consider whether attorneys' fees should also be awarded for undue delay or unreasonable contest, since an award of interest under Sec. 31-300 requires a concomitant award of attorneys' fees.  The constant pursuit of groundless appeals clogs the CRB docket and delays the resolution of real issues.  Steps by the CRB to discourage such appeals are praiseworthy.  Even better, Yuille v. Bridgeport Hospital, Case No. 03735 CRB-04-97-12 (June 10, 1998), TA \l "Yuille v. Bridgeport Hospital, Case No. 03735 CRB-04-97-12 (June 10, 1998)," \s "Yuille v. Bridgeport Hospital, Case No. 03735 CRB-04-97-12 (June 10, 1998)," \c 1  where the trial commissioner had slammed a respondent which essentially ignored its obligations to the claimant until the formal hearing.  The commissioner awarded interest and attorney's fees and noted the respondent's unconscionable behavior.  The respondent appealed, failed to brief the appeal, and withdrew the appeal the day before the oral argument.  The CRB accordingly held the respondent liable for the claimant's attorney's fees on appeal, which it felt was "taken for the purpose of vexation and delay."  Good work by the CRB and the appellee's attorney, Laura Mooney. 

650.
Concurrent employment calculation not mandatory. TC "650.
Concurrent employment calculation not mandatory." \f C \l "3" 
Where the calculation of the average weekly wage using the formula for concurrent employment would penalize a claimant, the claimant may instead rely on the average weekly wage based on his last fifty two weeks of employment with the respondent.  Hannan v. George A. Tomasso Construction Corp., Case. No. 03589 CRB-02-97-04 (Aug. 18, 1998). TA \l "Hannan v. George A. Tomasso Construction Corp., Case. No. 03589 CRB-02-97-04 (Aug. 18, 1998)." \s "Hannan v. George A. Tomasso Construction Corp., Case. No. 03589 CRB-02-97-04 (Aug. 18, 1998)." \c 1   This is a reasonable and benevolent construction of Sec. 31-310(a), which is on the books to help injured workers with two jobs, not hinder them.  Here, the claimant took an extra, part-time, job when his hours working in his regular job for the construction company were severely restricted.  Application of the concurrent wage formula would have resulted in a much lower compensation rate than by calculating his average weekly wage based on the prior fifty two weeks of work for the respondent in whose employ the injury occurred.  

651.
Assault not compensable where caused by claimant. TC "651.
Assault not compensable where caused by claimant." \f C \l "3" 
Where a claimant's taunts of a co-worker caused the co-worker to assault the claimant, and where the ill feeling between the two was not work-related, the claimant's injuries were not compensable.  Setterstrom v. C.R. Klewin, Inc., Case No. 03643 CRB-02-97-07 (Aug. 12, 1998). TA \l "Setterstrom v. C.R. Klewin, Inc., Case No. 03643 CRB-02-97-07 (Aug. 12, 1998)." \s "Setterstrom v. C.R. Klewin, Inc., Case No. 03643 CRB-02-97-07 (Aug. 12, 1998)." \c 1   The CRB rejected an argument by the claimant that, since he was on a ladder in the course of his employment at the time of the injury, and thus at risk on the job, his injuries should be compensable.  Clients should be advised to pick their fights only about job-related activities, and to do so only at low elevations. 

652.
Notice of claim for Sec. 7-433c suffices for notice of claim for workers' compensation benefits. TC "652.
Notice of claim for Sec. 7-433c suffices for notice of claim for workers' compensation benefits." \f C \l "3" 
Where the claimant gave timely notice for heart and hypertension benefits under Sec. 7-433c, the CRB has held that notice to be sufficient for a subsequent claim that the condition was compensable under the workers' compensation act.  DeMello v. Town of Cheshire, Case No. 03633 CRB-08-97-06 (Aug. 26, 1998) TA \l "DeMello v. Town of Cheshire, Case No. 03633 CRB-08-97-06 (Aug. 26, 1998)" \s "DeMello v. Town of Cheshire, Case No. 03633 CRB-08-97-06 (Aug. 26, 1998)" \c 1 .  Interestingly, the CRB majority cited the virtually invisible provision of Sec. 31-294c(c) that "[n]o defect or inaccuracy or notice of claim shall bar maintenance of proceedings unless the employer shows that he was ignorant of the facts concerning the personal injury and was prejudiced by the defect or inaccuracy of the notice.  Upon satisfactory showing of ignorance and prejudice, the employer shall receive allowance to the extent of the prejudice."  This humanitarian provision has been ignored by the courts for many years, in their eagerness to bar claims under the "jurisdictional" rubric. Chairman Frankl dissented, marshaling the ample case law which would support barring the claim.  Every notice of claim for heart and hypertension benefits should also contain a claim workers' compensation benefits.  But the harsh statute of non-claim cries out for liberalization; after all, the effects of prejudicial delay, the excuse for the statute, can be mitigated by a reduction in benefits proportional to the degree of prejudice, as the CRB here pointed out.  

653.
Acceptance of 7-433c benefits bars claim for workers' compensation. TC "653.
Acceptance of 7-433c benefits bars claim for workers' compensation." \f C \l "3" 
In contrast with DeMello, supra, the CRB has held that where an unrepresented claimant accepted heart and hypertension benefits, he cannot later pursue his claim that his cardiac condition is compensable under Chapter 568, even though the original notice of claim was for both Sec. 7-433c and Ch. 568 benefits.  Hyatt v. City of Milford, Case No. 03646 CRB-03-97-07 (Aug. 28, 1998). TA \l "Hyatt v. City of Milford, Case No. 03646 CRB-03-97-07 (Aug. 28, 1998)." \s "Hyatt v. City of Milford, Case No. 03646 CRB-03-97-07 (Aug. 28, 1998)." \c 1   The CRB cited the desirability of finality.  But since heart and hypertension benefits are much easier to prove, must a claimant with a good workers' compensation claim for a heart condition be forced to wait years to litigate his claim to completion before he can receive benefits?   

654.
PTSD not compensable though considered occupational disease. TC "654.
PTSD not compensable though considered occupational disease." \f C \l "3" 
Post-traumatic stress syndrome was held non-compensable as a mental-mental injury even where the parties stipulated that in the case of the policeman at issue, the condition was an occupational disease.  Biasetti v. City of Stamford, Case No. 03632 CRB-07-97-06 (Sept. 8, 1998). TA \l "Biasetti v. City of Stamford, Case No. 03632 CRB-07-97-06 (Sept. 8, 1998)." \s "Biasetti v. City of Stamford, Case No. 03632 CRB-07-97-06 (Sept. 8, 1998)." \c 1   The CRB interpreted Sec. 31-275(16)(b)(ii), which excludes mental impairments from the definition of personal injury unless such impairments arise from a physical injury or occupational disease, to prohibit compensation for mental illness even where the illness satisfies the definition of occupational disease.  Commissioner Vargas dissented, arguing that the statute could be read just the opposite, to exempt occupational mental diseases from the bar against mental-mental claims.  Unfortunately the majority position may mirror more accurately the intent of the draconian 1993 legislature.  Civil actions, including actions against the employer, are available for such claims and should be encouraged; but so far as we know, few have been filed, since the circumstances are rare which would provide both good liability and a solvent tortfeasor. 

655.
Birthday-lunch accident compensable. TC "655.
Birthday-lunch accident compensable." \f C \l "3" 
Where attendance at a co-worker's birthday lunch was expected by the supervisor, the claimant's motor vehicle accident while returning to work was compensable, since the occasion was not primarily social or recreational.  O'Day v. New Britain General Hospital, Case No. 03580 CRB-06-97-04 (June 5, 1998). TA \l "O'Day v. New Britain General Hospital, Case No. 03580 CRB-06-97-04 (June 5, 1998)." \s "O'Day v. New Britain General Hospital, Case No. 03580 CRB-06-97-04 (June 5, 1998)." \c 1   Good decision.  The claimant testified she didn't enjoy going to parties or lunches.  Maybe the rule is, if you don't enjoy it, it must be work.   

656.
Reopening finding because of new medical evidence barred. TC "656.
Reopening finding because of new medical evidence barred." \f C \l "3" 
In Bowman v. Jack's Auto Sales, Case No. 03622 CRB-08-97-06 (Aug. 26, 1998), TA \l "Bowman v. Jack's Auto Sales, Case No. 03622 CRB-08-97-06 (Aug. 26, 1998)," \s "Bowman v. Jack's Auto Sales, Case No. 03622 CRB-08-97-06 (Aug. 26, 1998)," \c 1  the CRB held that the trial commissioner did not have the power under Sec. 31-315 to reopen a previous finding and dismissal on one aspect of the claim, even though new medical evidence subsequent to the dismissal allowed the treating physician to demonstrate that the claimant's inflammatory condition was a side effect of the compensable steroid treatment.  The CRB suggested that the result might have been different if the claimant shown that at the time of the original hearing there was no other way to prove causation besides the steroid patch test which was subsequently available.  Commissioner Miles' dissent urged that the facts in the case satisfied the criteria for opening the prior ruling: in particular, new material evidence which could not have been discovered earlier by due diligence.  

7.
STATUTES OF LIMITATION TC "7.
STATUTES OF LIMITATION" \f C \l "1" 
701.
Wrongful death arising out of a breach of contract can only be recovered in statutory wrongful death action. TC "701.
Wrongful death arising out of a breach of contract can only be recovered in statutory wrongful death action." \f C \l "3" 

Healy v. Gordon, 22 Conn. L. Rptr. 104 (7/20/98)(Blue, J.). TA \l "Healy v. Gordon, 22 Conn. L. Rptr. 104 (7/20/98)(Blue, J.)." \s "Healy v. Gordon, 22 Conn. L. Rptr. 104 (7/20/98)(Blue, J.)." \c 1 
The court held that damages caused by a breach of contract can only be recovered in an action under the wrongful death statute. A separate breach of contract claim cannot be asserted under the Survival of Actions Statute.

The wrongful death statute is §52-555. The Survival of Actions Statute is §52-599.  

The area is one of considerable confusion. Judge Blue concluded that the right to recover for injuries resulting in death is a right solely given by statute, and must be pursued in a statutory wrongful death action.

702.
The statute of limitations for UIM claim not containing a policy limitation triggered by exhaustion, not date of accident. TC "702.
The statute of limitations for UIM claim not containing a policy limitation triggered by exhaustion, not date of accident." \f C \l "3" 

Prudential Property & Casualty Ins. Co. v. Perez-Henderson, 49 Conn. App. 653 (1998) TA \l "Prudential Property & Casualty Ins. Co. v. Perez-Henderson, 49 Conn. App. 653 (1998)" \s "Prudential Property & Casualty Ins. Co. v. Perez-Henderson, 49 Conn. App. 653 (1998)" \c 1 ; Accord: Consiglio v. Transamerica Insurance Group, 22 Conn. L. Rptr. 510 (10/12/98) (Pittman, J.). TA \l "Consiglio v. Transamerica Insurance Group, 22 Conn. L. Rptr. 510 (10/12/98) (Pittman, J.)." \s "Consiglio v. Transamerica Insurance Group, 22 Conn. L. Rptr. 510 (10/12/98) (Pittman, J.)." \c 1 
703.
Lead paint claim where tenant has an oral month-to-month tenancy may be subject to six-year statute of limitations for breach of contract. TC "703.
Lead paint claim where tenant has an oral month-to-month tenancy may be subject to six-year statute of limitations for breach of contract." \f C \l "3" 

Martinez v. Maturana, 22 Conn. L. Rptr. 516 (10/12/98) (Lager, J.). TA \l "Martinez v. Maturana, 22 Conn. L. Rptr. 516 (10/12/98) (Lager, J.)." \s "Martinez v. Maturana, 22 Conn. L. Rptr. 516 (10/12/98) (Lager, J.)." \c 1 
The three year limitation for oral executory contracts, §52-581, was held inapplicable. Because the contract was executed at least on one side, §52-576, the six year limitation, applies. Therefore a claim against a landlord for injuries to a child caused by exposure to lead-based paint by a tenant with a month-to-month oral lease is subject to the six year statute of limitations.
704.
Pathologist’s failure to correct a reported diagnosis held not to be a continuing course of conduct that tolled the statute of limitations.  Questionable reasoning! TC "704.
Pathologist’s failure to correct a reported diagnosis held not to be a continuing course of conduct that tolled the statute of limitations.  Questionable reasoning!" \f C \l "3" 

Witt v. St. Vincent’s Medical Center, 52 Conn. App. 699 (1999). TA \l "Witt v. St. Vincent’s Medical Center, 52 Conn. App. 699 (1999)." \s "Witt v. St. Vincent’s Medical Center, 52 Conn. App. 699 (1999)." \c 1 
Plaintiffs filed medical malpractice action against hospital and pathologist eleven years after the alleged failure of the defendant pathologist, Dr. Lobdell, to correct a reported diagnosis that he knew to be wrong. Defendant Lobdell’s motion for summary judgment was granted.

Plaintiff had an enlarged cervical lymph node, which was biopsied on September 26, 1983 and sent to Dr. Lobdell. He reported the tissue to be an “atypical lymphoid hyperplasia” of the cervical lymph node.

On November, 1994, plaintiff learned that he had non-Hodgkin’s lymphoma. On October 19, 1994, plaintiff’s oncologist had requested and received from Dr. Lobdell his slides and report. Dr. Lobdell inserted the following note:  

I’d be interested in a follow-up on this patient!!  I think at the time we were concerned that Mr. Witt might be evolving a small lymphocytic lymphoma/CCL.

The Appellate Court affirmed the granting of defendant Lobdell’s summary judgment motion, finding that there was no continuing course of conduct or duty which tolled the statute of limitations.  

The Appellate Court found that since defendant’s only medical service occurred on September 26, 1983 there was no continuing course of conduct based on an on-going physician-patient relationship. The court also found that to toll the statute of limitations there must be evidence of a breach that remained in existence after the original wrong, citing Fichera v. Minehill Corp., 207 Conn. 204, 209 (1988).  The court stated that “the continuing course of conduct is not the failure of the alleged tortfeasor to notify the plaintiff of his wrongdoing.”  52 Conn. App. at 706.  Nor, according to the court was there any special relationship that gave rise to a continuing duty that would toll the statute of limitations.

The Appellate Court held that there was no duty to warn or correct a reported diagnosis where there was only a single occurrence. The court distinguished Cross v. Huttenlocher, 185 Conn. 390 (1981) in which the Supreme Court recognized that the negligent failure to warn is a continuing course of conduct. In Cross, however, there had been a long-term relationship between the plaintiff and the defendant physician.  

It is unclear why the Appellate Court refused to extend a duty to warn to recipients of faulty medical treatment. The court apparently would toll the statute of limitations where a duty to warn was claimed in a products liability case. 52 Conn. App. at 707 n. 5. The court offers no explanation as to why a long-term physician-patient relationship is required before a doctor can be held responsible for failing to warn or correct the alleged misdiagnosis.

705.
Emotional distress is a personal injury and two year statute of limitations for negligence claims is applicable. TC "705.
Emotional distress is a personal injury and two year statute of limitations for negligence claims is applicable." \f C \l "3" 

River v. Double A Transportation, Inc., 248 Conn. 21 (1999) TA \l "River v. Double A Transportation, Inc., 248 Conn. 21 (1999)" \s "River v. Double A Transportation, Inc., 248 Conn. 21 (1999)" \c 1 .

The plaintiff, a disabled child, had been left for several hours in a school bus after the driver failed to assure that all children had been removed before parking the bus for the day.  The court applied the two year statute of limitations to a count based on the negligent infliction of emotional distress, and a count for false imprisonment.  The plaintiff’s argument was that the two year statute applied only to claims based on physical injury, leaving claims based on emotional distress without accompanying physical injuries subject to the three year statute of limitations applicable to tort actions.

The court got around the false imprisonment issue by indicating that false imprisonment is an intentional tort only, and that there is no cause of action in Connecticut for negligent false imprisonment.

706.
The seven year statute of limitations in §52-584a applies to claims against architects and engineers based on deficiencies in design or construction of an improvement to real estate. Two year statute, §52-584, not applicable. TC "706.
The seven year statute of limitations in §52-584a applies to claims against architects and engineers based on deficiencies in design or construction of an improvement to real estate. Two year statute, §52-584, not applicable." \f C \l "3" 

Grigerik v. Sharpe, 247 Conn. 293 (1998). TA \l "Grigerik v. Sharpe, 247 Conn. 293 (1998)." \s "Grigerik v. Sharpe, 247 Conn. 293 (1998)." \c 1 
The opinion holds that the seven year period commences upon completion of the project even though a claim based on a defect which prevents completion might never commence. Under these circumstances laches may be the only time limitation applicable to a claim.

707.
Medical malpractice: Certificate of good faith extends statute of limitations for all potential defendants, not just the defendant named in the petition.  Rule inapplicable to plaintiffs. TC "707.
Medical malpractice: Certificate of good faith extends statute of limitations for all potential defendants, not just the defendant named in the petition.  Rule inapplicable to plaintiffs." \f C \l "3" 

Falzone v. Hoos, 21 Conn. L. Rptr. 585 (6/8/98)(Levin, J.). TA \l "Falzone v. Hoos, 21 Conn. L. Rptr. 585 (6/8/98)(Levin, J.)." \s "Falzone v. Hoos, 21 Conn. L. Rptr. 585 (6/8/98)(Levin, J.)." \c 1 
The good faith certificate required by §52-190a tolls the limitation period for all potential defendants, not just the defendant named in the petition. Accord: Burton v. West Hartford Obstetrics and Gynecology P.C., 12 Conn. L. Rptr. 268 (9/19/94)(Corradino, J.). Rule does not apply to plaintiffs. The filing of a petition by one plaintiff does not toll the statute of limitations for other plaintiffs. Rivera v. Bridgeport Hospital, 16 Conn. L. Rptr. 495 (6/10/96)(Thim, J.).

8.
TRIAL PRACTICE AND PROCEDURE TC "8.
TRIAL PRACTICE AND PROCEDURE" \f C \l "1" 
Accidental Failure of Suit TC "Accidental Failure of Suit" \f C \l "2" 
801.
Accidental failure of suit.  Suit over may involve different theories of liability and claims for relief, so long as it is the same cause of action. TC "801.
Accidental failure of suit.  Suit over may involve different theories of liability and claims for relief, so long as it is the same cause of action." \f C \l "3" 
Daoust v. McWilliams, 49 Conn. App. 715 (1998). TA \l "Daoust v. McWilliams, 49 Conn. App. 715 (1998)." \s "Daoust v. McWilliams, 49 Conn. App. 715 (1998)." \c 1 
The Appellate Court interpreted §52-592 to permit different claims of relief and theories of liability so long as they pertain to the same set of facts.  The court relied on the statutory language emphasizing the survival of “causes of action” rather than “claims.”

802.
Accidental failure of suit: Suit commenced by service of process but never returned to court can be saved. TC "802.
Accidental failure of suit: Suit commenced by service of process but never returned to court can be saved." \f C \l "3" 

Ahnert v. Tanguay, 22 Conn. L. Rptr. 180 (8/3/98)(Klaczak, J.). TA \l "Ahnert v. Tanguay, 22 Conn. L. Rptr. 180 (8/3/98)(Klaczak, J.)." \s "Ahnert v. Tanguay, 22 Conn. L. Rptr. 180 (8/3/98)(Klaczak, J.)." \c 1 
Under Connecticut law suit is commenced on service of process. It therefore can be saved under the accidental failure of suit statute, notwithstanding that the writ never got returned to court. Here, the process was lost by the sheriff and never filed in court. 

803.
Accidental failure of suit statute and suing wrong defendant statute may be used to save a claim under defective highway act. TC "803.
Accidental failure of suit statute and suing wrong defendant statute may be used to save a claim under defective highway act." \f C \l "3" 

Perez v. Meriden, 22 Conn. L. Rptr. 511 (10/12/98)(Dunnell, J.). TA \l "Perez v. Meriden, 22 Conn. L. Rptr. 511 (10/12/98)(Dunnell, J.)." \s "Perez v. Meriden, 22 Conn. L. Rptr. 511 (10/12/98)(Dunnell, J.)." \c 1 
Section 52-592, the accidental failure of suit statute, and §52-593, the wrong defendant statute, may be utilized to save a claim under the defective highway act.

804.

Accidental failure of suit: §41(b) of Federal Rules of Civil Procedure provides that involuntary dismissal operates as an adjudication on the merits. Accidental failure of suit statute is therefore inapplicable. TC "804.

Accidental failure of suit: §41(b) of Federal Rules of Civil Procedure provides that involuntary dismissal operates as an adjudication on the merits. Accidental failure of suit statute is therefore inapplicable." \f C \l "3" 


Trojanowski v. Holohan, 21 Conn. L. Rptr. 688 (6/29/98)(Moran, J.). TA \l "Trojanowski v. Holohan, 21 Conn. L. Rptr. 688 (6/29/98)(Moran, J.)." \s "Trojanowski v. Holohan, 21 Conn. L. Rptr. 688 (6/29/98)(Moran, J.)." \c 1 
To come under the accidental failure of suit statute the accidental failure must be other than on the merits.

805.
Accidental failure of suit: Statute does not apply to egregious and blatant conduct. Failure to return writ for three years cannot be basis of accidental failure. TC "805.
Accidental failure of suit: Statute does not apply to egregious and blatant conduct. Failure to return writ for three years cannot be basis of accidental failure." \f C \l "3" 

Rosario v. Hasak, 50 Conn. App. 632 (1998). TA \l "Rosario v. Hasak, 50 Conn. App. 632 (1998)." \s "Rosario v. Hasak, 50 Conn. App. 632 (1998)." \c 1 
The egregious and blatant misconduct exception to the accidental failure of suit statute applies to a situation where the writ was served but not returned to court until three years later. Plaintiff returned the writ to court, and the action was dismissed shortly thereafter for late return of process. Even though the second action was brought within one year from the determination of the first action, the statute did not save the action. 

Additur TC "Additur" \f C \l "2" 
806.
Additur: Plaintiff as well as defendant may reject court ordered additur.  If plaintiff rejects, he can move for new trial after rejection. TC "806.
Additur: Plaintiff as well as defendant may reject court ordered additur.  If plaintiff rejects, he can move for new trial after rejection." \f C \l "3" 

Stern v. Allied Van Lines, 246 Conn. 170 (8/11/98)(Norcott, J.). TA \l "Stern v. Allied Van Lines, 246 Conn. 170 (8/11/98)(Norcott, J.)." \s "Stern v. Allied Van Lines, 246 Conn. 170 (8/11/98)(Norcott, J.)." \c 1 
Apportionment TC "Apportionment" \f C \l "2" 
807.
Apportionment: Certificate of good faith unnecessary in apportionment complaint based on malpractice. TC "807.
Apportionment: Certificate of good faith unnecessary in apportionment complaint based on malpractice." \f C \l "3" 

Russo v. Hospital of St. Raphael, 22 Conn. L. Rptr. 180 (8/3/98)(O’Keefe, J.). TA \l "Russo v. Hospital of St. Raphael, 22 Conn. L. Rptr. 180 (8/3/98)(O’Keefe, J.)." \s "Russo v. Hospital of St. Raphael, 22 Conn. L. Rptr. 180 (8/3/98)(O’Keefe, J.)." \c 1 
The reasoning is that the apportionment complaint does not seek to recover damages. Based on this Judge O’Keefe held that §52-190a does not apply.

808.
Apportionment: Apportionment complaint cannot be brought in an action seeking economic damages only. TC "808.
Apportionment: Apportionment complaint cannot be brought in an action seeking economic damages only." \f C \l "3" 

Andersen v. Bitondo, 22 Conn. L. Rptr. 190 (8/3/98)(Hodgson, J.). TA \l "Andersen v. Bitondo, 22 Conn. L. Rptr. 190 (8/3/98)(Hodgson, J.)." \s "Andersen v. Bitondo, 22 Conn. L. Rptr. 190 (8/3/98)(Hodgson, J.)." \c 1 
The apportionment statute is limited not only to negligence actions, but also to negligence actions in which the relief sought is money damages resulting from personal injury, wrongful death or damage to property. Accordingly, a negligence action seeking the recovery of only economic damages, such as the claim of a buyer of a home against a seller for negligent misrepresentation of the condition of the septic system does not come within the apportionment statute, §52-572h.

809.
Apportionment: Apportionment complaint gets benefit of 15 day tolling by delivery to sheriff. TC "809.
Apportionment: Apportionment complaint gets benefit of 15 day tolling by delivery to sheriff." \f C \l "3" 

Martidis v. Lombard Realty, 22 Conn. L. Rptr. 534 (10/12/98) (Pellegrino, J.). TA \l "Martidis v. Lombard Realty, 22 Conn. L. Rptr. 534 (10/12/98) (Pellegrino, J.)." \s "Martidis v. Lombard Realty, 22 Conn. L. Rptr. 534 (10/12/98) (Pellegrino, J.)." \c 1  

The savings statute tolling the statute of limitations for 15 days if process is delivered to a sheriff within the period of limitation, §52-593a, applies to apportionment complaints filed pursuant to §52-102b(a).

810.
Apportionment: Statutory time limit for filing an apportionment complaint held to be directory, not mandatory. TC "810.
Apportionment: Statutory time limit for filing an apportionment complaint held to be directory, not mandatory." \f C \l "3" 

Ketchale v. Unger, 22 Conn. L. Rptr. 418 (9/21/98)(Levin, J.). TA \l "Ketchale v. Unger, 22 Conn. L. Rptr. 418 (9/21/98)(Levin, J.)." \s "Ketchale v. Unger, 22 Conn. L. Rptr. 418 (9/21/98)(Levin, J.)." \c 1 
The 120 day time limit for filing an apportionment complaint against a joint tortfeasor was held to be directory, and therefore not jurisdictional. Accordingly, the court may permit a late filing of apportionment complaint.

811.
Apportionment: Owner of a dog that caused a two-car accident cannot be impleaded for apportionment based on statutory liability under the dog bite statute. TC "811.
Apportionment: Owner of a dog that caused a two-car accident cannot be impleaded for apportionment based on statutory liability under the dog bite statute." \f C \l "3" 

Becker v. Cody, 22 Conn. L. Rptr. 322 (8/31/98)(Skolnick, J.). TA \l "Becker v. Cody, 22 Conn. L. Rptr. 322 (8/31/98)(Skolnick, J.)." \s "Becker v. Cody, 22 Conn. L. Rptr. 322 (8/31/98)(Skolnick, J.)." \c 1 
Apportionment can only be based on the negligence theory of recovery.  Liability under the dog bite statute is strict, not based on negligence.  Accordingly, liability under that statute cannot be apportioned.  The decision notes that apportionment might be available under a theory of negligent supervision of the dog.

812.
Apportionment not permitted with respect to statutory liability under the defective highway statute. TC "812.
Apportionment not permitted with respect to statutory liability under the defective highway statute." \f C \l "3" 

Campbell v. Vining, 22 Conn. L. Rptr. 327 (8/31/98)(Skolnick, J.). TA \l "Campbell v. Vining, 22 Conn. L. Rptr. 327 (8/31/98)(Skolnick, J.)." \s "Campbell v. Vining, 22 Conn. L. Rptr. 327 (8/31/98)(Skolnick, J.)." \c 1 
Even though the statutory duty may be based on negligence, if it is a statutory cause of action, apportionment is not permitted.

813.
Apportionment: Landowner cannot implead snow removal contractor in action for damages by business invitee who fell on ice. TC "813.
Apportionment: Landowner cannot implead snow removal contractor in action for damages by business invitee who fell on ice." \f C \l "3" 

Fullerton v. Wawa, 23 Conn. L. Rptr. 549 (3/15/99)(Silbert, J.). TA \l "Fullerton v. Wawa, 23 Conn. L. Rptr. 549 (3/15/99)(Silbert, J.)." \s "Fullerton v. Wawa, 23 Conn. L. Rptr. 549 (3/15/99)(Silbert, J.)." \c 1 
The court held that the landowner’s failure to perform the duty of keeping the premises safe for invitees was nondelegable.

814.
Apportionment: An insurer sued for uninsured motorist coverage cannot implead tortfeasor for apportionment. TC "814.
Apportionment: An insurer sued for uninsured motorist coverage cannot implead tortfeasor for apportionment." \f C \l "3" 

Wasserman v. Hartford Casualty Insurance Co., 23 Conn. L. Rptr. 290 (1/18/99)(Fineberg, J.). TA \l "Wasserman v. Hartford Casualty Insurance Co., 23 Conn. L. Rptr. 290 (1/18/99)(Fineberg, J.)." \s "Wasserman v. Hartford Casualty Insurance Co., 23 Conn. L. Rptr. 290 (1/18/99)(Fineberg, J.)." \c 1 
The rationale of the decision is because the apportionment statute applies only to negligence actions and the claim for coverage is a contract action. There is an additional reason: the UM coverage is in place of the tortfeasor’s lack of insurance. Apportionment is not implicated.

815.
Property owner’s duty to maintain safe premises for use of invitees and licensees nondelegable. May not implead another tortfeasor for apportionment liability. TC "815.
Property owner’s duty to maintain safe premises for use of invitees and licensees nondelegable. May not implead another tortfeasor for apportionment liability." \f C \l "3" 

Lobovits v. Nemeth, 21 Conn. L. Rptr. 651 (6/22/98)(Stodolink, J.). TA \l "Lobovits v. Nemeth, 21 Conn. L. Rptr. 651 (6/22/98)(Stodolink, J.)." \s "Lobovits v. Nemeth, 21 Conn. L. Rptr. 651 (6/22/98)(Stodolink, J.)." \c 1 
816.

Apportionment: “John Doe” apportionment complaint cannot be filed against an unidentified person. TC "816.

Apportionment: \“John Doe\” apportionment complaint cannot be filed against an unidentified person." \f C \l "3" 


Bourke v. Stamford Hospital, 23 Conn. L. Rptr. 664 (4/5/99)(D’Andrea, J.). TA \l "Bourke v. Stamford Hospital, 23 Conn. L. Rptr. 664 (4/5/99)(D’Andrea, J.)." \s "Bourke v. Stamford Hospital, 23 Conn. L. Rptr. 664 (4/5/99)(D’Andrea, J.)." \c 1 
817.

Apportionment: Plaintiff has standing to challenge apportionment complaint filed against a third party. TC "817.

Apportionment: Plaintiff has standing to challenge apportionment complaint filed against a third party." \f C \l "3" 


Eskin v. Castiglia, 23 Conn. L. Rptr. 677 (4/5/99)(Nadeau, J.). TA \l "Eskin v. Castiglia, 23 Conn. L. Rptr. 677 (4/5/99)(Nadeau, J.)." \s "Eskin v. Castiglia, 23 Conn. L. Rptr. 677 (4/5/99)(Nadeau, J.)." \c 1 
Arbitration TC "Arbitration" \f C \l "2" 
818. 
Arbitration: The mere appearance of bias does not disqualify an arbitrator; actual bias, rather than mere potential bias, must be demonstrated to overturn an arbitration award. TC "818. 
Arbitration: The mere appearance of bias does not disqualify an arbitrator; actual bias, rather than mere potential bias, must be demonstrated to overturn an arbitration award." \f C \l "3" 
Emonds v. Lumbermans Mutual Casualty Company, 49 Conn. App. 374 (1998). TA \l "Emonds v. Lumbermans Mutual Casualty Company, 49 Conn. App. 374 (1998)." \s "Emonds v. Lumbermans Mutual Casualty Company, 49 Conn. App. 374 (1998)." \c 1 
An arbitration panel heard plaintiff Nancy Emonds’ claim against the defendant and denied her claim.  Two years later, plaintiff sought to vacate the hearing,  alleging that the arbitrator she and her attorney chose was biased against her. Plaintiff alleged that her arbitrator had earlier reviewed her case file on a referral basis from Ebenstein and Ebenstein, P.C. and decided not to handle the case, which perhaps made him privy to inappropriate information or a conclusion on the case’s merits. The arbitrator did not recall plaintiff or her file, and there was no evidence presented that the arbitrator had familiarity with the matter.  There was no proof of bias or impropriety on the arbitrator’s part.  The trial court, however, vacated the award.  

On appeal, defendant claimed that the trial court improperly applied the appearance of bias standard to the arbitrator in question.  The appellate court agreed, holding that the party attacking an arbitration award on the ground of arbitrator bias must produce sufficient evidence to invalidate it.  The mere appearance of bias does not disqualify an arbitrator; actual bias, rather than mere potential bias, must be demonstrated to overturn an arbitration award.  The judgment of the trial court was reversed.

819.
Arbitration.  Arbitrators are not bound by the decisions of prior arbitrators. TC "819.
Arbitration.  Arbitrators are not bound by the decisions of prior arbitrators." \f C \l "3" 
Stratford v. Int’l Assn. of Firefighters, AFL-CIO, Local 998, 248 Conn. 108 (1999). TA \l "Stratford v. Int’l Assn. of Firefighters, AFL-CIO, Local 998, 248 Conn. 108 (1999)." \s "Stratford v. Int’l Assn. of Firefighters, AFL-CIO, Local 998, 248 Conn. 108 (1999)." \c 1 
In a case of first impression, the Supreme Court holds that the doctrine of collateral estoppel is inapplicable to the arbitral process.  In so holding, the court noted that by including an arbitration clause in the contract, the parties have bargained for a more flexible resolution process.  The court goes on to state that if the parties wish to include a provision conferring precedental effect upon prior awards involving the same contract, they may do so, but notes that such a provision would still be left to the interpretation of the later arbitrator.

820.
Arbitration: Whether statute of limitations has expired is not subject to arbitration. TC "820.
Arbitration: Whether statute of limitations has expired is not subject to arbitration." \f C \l "3" 

Pr TA \s "Prudential Property & Casualty Ins. Co. v. Perez-Henderson, 49 Conn. App. 653 (1998)" udential Property & Casualty Insurance Co. v. Perez-Henderson, 49 Conn. App. 653 (1998).

A determination of whether the statute of limitations has expired for an action to enforce a UIM policy which does not contain a contractual limitation goes to the enforceability of the arbitration agreement and therefore it must be resolved by a court rather than the arbitrators.  In fact, in this case the statute of limitations was decided by the arbitrators. The Appellate Court held that this was not a bar to the party seeking to avoid the arbitration from reasserting the statute of limitations as a defense in a subsequent action to enforce the award.

Argument TC "Argument" \f C \l "2" 
821.
Golden rule argument held not prejudicial. TC "821.
Golden rule argument held not prejudicial." \f C \l "3" 

Nastri v. Vermillion Bros. Inc., 4 Conn. Ops. 1476 (12/21\ 12/28/98)(Shortall, J.). TA \l "Nastri v. Vermillion Bros. Inc., 4 Conn. Ops. 1476 (12/21 12/28/98)(Shortall, J.)." \s "Nastri v. Vermillion Bros. Inc., 4 Conn. Ops. 1476 (12/21 12/28/98)(Shortall, J.)." \c 1 
The jury awarded the plaintiff in a personal injury case economic damages in the amount of $1,144,489, and non-economic damages in the amount of $137,500. The plaintiff was found to have been 25 percent negligent.  

The plaintiff’s counsel in his opening argument, in suggesting a method for measuring non-economic damages, asked the jurors to imagine themselves holding a job which consisted of being David Nastri, with all of the damages he claimed the evidence showed, and to think about what someone would have to pay you to assume this lifestyle on a yearly basis, then multiply that times 37.9 years, and that is how you come up with your appraisal of what the non-economic component of this case is worth.  

At the conclusion of this argument the defendants objected, claiming it was a “golden rule” argument and requested the court to tell the jurors not to place themselves in the shoes of the plaintiff in deciding the case. The trial court declined to do so, but instructed the jurors that sympathy for any of the parties in the case had absolutely no place whatever in their deliberations. The court also instructed the jury that they were free to disregard the suggestion of plaintiff’s counsel as to his approach to measuring damages, characterizing it as not evidence itself but only argument. 

The court noted that the “golden rule” argument is one that urges jurors to put themselves in a particular party’s place, or into a particular party’s shoes, or request jurors award such damages to the plaintiff as they would like to be awarded if similarly situated.  It is universally deemed improper because the argument encourages the jury to depart from neutrality and to decide the case on the basis of personal interest and bias rather than on the evidence. The court cited Walton v. City of Manchester, 140 N.H. 403, 666 A.2d 978 (1995), and Delaware Olds, Inc. v. Nixon, 367 A.2d 178, 179 (Del. 1976).

The only Connecticut case in which a “golden rule” argument is discussed is Begley v. Kohl & Madden Printing Ink Co., 157 Conn. 445, 452 (1969), where the court upheld the trial court’s refusal to instruct the jury to disregard a “golden rule” argument because it was “an offhand remark,” “not stressed,” and “there was nothing contained therein to arouse the sympathy of the jurors or inflame their passions.”

Reasoning from Begley that not every “golden rule” argument is cause for a curative instruction or for a new trial in the absence of a curative instruction, the court, after reviewing the evidence and the verdict, refused to set aside the verdict.

The court also refused to set aside the verdict because of plaintiff’s counsel’s remark linking defense counsel’s tactics in the defense of the case to those of “criminal defense lawyers in rape cases,” arguing that “they attack the victim.”  Although critical of this remark, the court found that the remark was not prejudicial to the defendants, was of an isolated nature and no cautionary instruction was required or requested.

Attorney’s Fees TC "Attorney’s Fees" \f C \l "2" 
822.
Attorney’s fees award made without affording parties an opportunity to litigate reasonableness or present evidence regarding fee amount is improper. TC "822.
Attorney’s fees award made without affording parties an opportunity to litigate reasonableness or present evidence regarding fee amount is improper." \f C \l "3" 
Levesque Builders, Inc. v. Hoerle, 49 Conn. App. 751 (1998). TA \l "Levesque Builders, Inc. v. Hoerle, 49 Conn. App. 751 (1998)." \s "Levesque Builders, Inc. v. Hoerle, 49 Conn. App. 751 (1998)." \c 1 
The court remanded the case to the trial court to reconsider the attorneys fees award in a hearing where both parties were allowed to introduce evidence.  

Costs TC "Costs" \f C \l "2" 
823.

Costs: There is no specific time limit for filing a bill of costs. TC "823.

Costs: There is no specific time limit for filing a bill of costs." \f C \l "3" 


Hawks v. Reznik, 23 Conn. L. Rptr. 673 (4/5/99)(Gill, J.). TA \l "Hawks v. Reznik, 23 Conn. L. Rptr. 673 (4/5/99)(Gill, J.)." \s "Hawks v. Reznik, 23 Conn. L. Rptr. 673 (4/5/99)(Gill, J.)." \c 1 
Three months after jury verdict was held reasonable. Occasionally trial court costs are not taxed until after the appeal has been resolved. The statute and rules contain no time limitation, and it would appear that taxing costs prior to payment within a reasonable time after disposition, even if several years after verdict, would also be considered reasonable.

824.

Costs:  Expert medical witness’s preparation time are recoverable as costs. TC "824.

Costs:  Expert medical witness’s preparation time are recoverable as costs." \f C \l "3" 


Leveille v. Fishman, 23 Conn. L. Rptr. 425 (2/15/99)(Lavine, J.). TA \l "Leveille v. Fishman, 23 Conn. L. Rptr. 425 (2/15/99)(Lavine, J.)." \s "Leveille v. Fishman, 23 Conn. L. Rptr. 425 (2/15/99)(Lavine, J.)." \c 1 
Fees for an expert medical witness’s trial preparation time can be recovered under §52-260(f).

Fictitious Name Proceedings TC "Fictitious Name Proceedings" \f C \l "2" 
825.
Plaintiff brought suit under fictitious name without first seeking court permission.  Court refuses to dismiss case because plaintiff had a good faith desire to proceed anonymously and believed that such action was appropriate. TC "825.
Plaintiff brought suit under fictitious name without first seeking court permission.  Court refuses to dismiss case because plaintiff had a good faith desire to proceed anonymously and believed that such action was appropriate." \f C \l "3" 

Doe v. Orkisz, 4 Conn. Ops. 1405 (12/7/98)(Corradino, J). TA \l "Doe v. Orkisz, 4 Conn. Ops. 1405 (12/7/98)(Corradino, J)." \s "Doe v. Orkisz, 4 Conn. Ops. 1405 (12/7/98)(Corradino, J)." \c 1 
The defendant argued that absent permission from the court a fictitious plaintiff has no right to invoke the court’s jurisdiction, and that the complaint must be dismissed for lack of subject matter jurisdiction.

The court noted that a plaintiff’s proceeding by way of anonymous caption should not raise subject matter jurisdiction issues. It relied on §6-2 of the Practice Book which recognizes the fact that parties may be described as John Doe and Richard Roe.  

Noting that what really is involved in this case is a claim that the plaintiff failed to follow the procedure set forth in Buxton v. Ullman, 147 Conn. 48, 59 (1959).

After analyzing the legal issues, the court denied the motion to dismiss.

826.

Fictitious name proceedings: Plaintiff cannot sue unidentified tortfeasor under a fictitious name. TC "826.

Fictitious name proceedings: Plaintiff cannot sue unidentified tortfeasor under a fictitious name." \f C \l "3" 


Brock v. A1 Auto Service, Inc., 23 Conn. L. Rptr. 527 (3/8/99)(Blue, J.). TA \l "Brock v. A1 Auto Service, Inc., 23 Conn. L. Rptr. 527 (3/8/99)(Blue, J.)." \s "Brock v. A1 Auto Service, Inc., 23 Conn. L. Rptr. 527 (3/8/99)(Blue, J.)." \c 1 
Jurisdiction TC "Jurisdiction" \f C \l "2" 
827. 
Compliance with 120-day rule.  Notice of the “judgment” within 120 days sufficient even if memorandum of decision filed after 120-day limit. TC "827. 
Compliance with 120-day rule.  Notice of the \“judgment\” within 120 days sufficient even if memorandum of decision filed after 120-day limit." \f C \l "3" 
Lauer v. Zoning Commission, 246 Conn. 251 (1998). TA \l "Lauer v. Zoning Commission, 246 Conn. 251 (1998)." \s "Lauer v. Zoning Commission, 246 Conn. 251 (1998)." \c 1 
The trial judge issued an order 119 days and the memorandum of decision 143 days after the trial.  The Appellate Court ruled the trial court’s decision untimely pursuant to §51-183b.  The Supreme Court reversed construing “judgment” to require only an order resolving the dispute and determining the case.  

In its statutory interpretation, the court relied on the common meaning of “judgment” and the general purpose of §51-183b.  First, since the legislature provided little guidance as to the meaning of “judgment,” the court relied on the common meaning.  Black’s Law Dictionary says nothing of factual reasons for decision.  Second, the requirement of filing a memorandum of decision, which is only used to assist the process of appeal, would only hamper the purpose of the statute, which was the reduction of delay in the trial courts.  The court refused to allow the Practice Book meaning to bear on the statute since the purpose of the Practice Book is to instruct trial courts on how to aid the appellate process.

828.
Failure to sign summons.  The failure of a writ to comport with the technical requirements of §52-45a or Practice Book §8-1 does not deprive the court of subject matter jurisdiction, but rather personal jurisdiction which may be waived. TC "828.
Failure to sign summons.  The failure of a writ to comport with the technical requirements of §52-45a or Practice Book §8-1 does not deprive the court of subject matter jurisdiction, but rather personal jurisdiction which may be waived." \f C \l "3" 
Stewart-Brownstein v. Casey, 53 Conn. App. 84 (1999). TA \l "Stewart-Brownstein v. Casey, 53 Conn. App. 84 (1999)." \s "Stewart-Brownstein v. Casey, 53 Conn. App. 84 (1999)." \c 1 
Plaintiff appealed the trial court’s decision granting defendant’s motion to dismiss.  The court granted the motion on the grounds that plaintiff’s failure to have her summons signed by either a Commissioner of the Superior Court or a Clerk of the Court deprived the court of subject matter jurisdiction.  Judgment of dismissal was reversed on appeal holding that an improperly executed writ affects the court’s personal jurisdiction over a defendant (not the subject matter jurisdiction), which may be waived if defendant does not contest the personal jurisdiction by filing a motion to dismiss within thirty days of the filing of an appearance.

829.
Collateral attack on underlying judgment flawed. In fraudulent conveyance action, claim that legally insufficient pleading invalidated underlying judgment was inappropriate where defendants in original action had never appeared. TC "829.
Collateral attack on underlying judgment flawed. In fraudulent conveyance action, claim that legally insufficient pleading invalidated underlying judgment was inappropriate where defendants in original action had never appeared." \f C \l "3" 

Davenport v. Quinn, 53 Conn. App. 282 (1999). TA \l "Davenport v. Quinn, 53 Conn. App. 282 (1999)." \s "Davenport v. Quinn, 53 Conn. App. 282 (1999)." \c 1 
Plaintiff brought a fraudulent conveyance action to satisfy the default judgment rendered in his prior action against Pub, Inc. The defendants in this action were not defendants in the underlying action. The trial court held that defendants, Quinn and NNIUQ, Inc., could not successfully attack the underlying default judgment and that plaintiff was entitled to pierce the corporate veil.  

The defendants in the underlying judgment did not appear in the original action, which contained allegations for the violation of the Dram Shop Act and also against Pub, Inc., and Oberlander (permittee) for negligence in failing to timely call the police and to intervene in the ongoing assault. According to the Appellate Court, the trial court properly held that the underlying complaint alleged common-law claims as well as a violation of the Dram Shop Act. The Court held that it was not the appropriate time to challenge the legal sufficiency of this complaint.

The Appellate Court also held that the failure to meet the sixty-day notice requirement to maintain a dram shop cause of action did not deprive the trial court of subject matter jurisdiction over the common-law negligence portion of plaintiff’s underlying action.

830.

Jurisdiction: Distinction between subject matter jurisdiction and authority to act discussed. TC "830.

Jurisdiction: Distinction between subject matter jurisdiction and authority to act discussed." \f C \l "3" 


Amodio v. Amodio, 247 Conn. 724 (1999). TA \l "Amodio v. Amodio, 247 Conn. 724 (1999)." \s "Amodio v. Amodio, 247 Conn. 724 (1999)." \c 1 
There is a distinction between subject matter jurisdiction and the propriety of taking action on a case over which the court has jurisdiction.  For example, the court has subject matter jurisdiction to hear a modification of child support, but has no authority to act if there has been no proof of change of circumstances.  Useful discussion of the distinction.

Motions to Open and Restore TC "Motions to Open and Restore" \f C \l "2" 
831.
Receipt of dormancy calendar insufficient for notice of dismissal. TC "831.
Receipt of dormancy calendar insufficient for notice of dismissal." \f C \l "3" 

Handy v. Minwax Co., 46 Conn. App. 54, cert. denied, 243 Conn. 921 (1997). TA \l "Handy v. Minwax Co., 46 Conn. App. 54, cert. denied, 243 Conn. 921 (1997)." \s "Handy v. Minwax Co., 46 Conn. App. 54, cert. denied, 243 Conn. 921 (1997)." \c 1 
The trial court has jurisdiction to open a judgment of dismissal even though the motion is filed beyond the four month statutory period where actual notice was not received until one week before filing the motion. The defendant argued that receipt of the dormancy calendar by plaintiff’s counsel constitutes constructive notice of the dismissal.  The Appellate Court rejected this argument, holding that such a determination is better determined in a hearing by the trial court.

832.
Motion to restore withdrawn case to the docket governed by four month rule. TC "832.
Motion to restore withdrawn case to the docket governed by four month rule." \f C \l "3" 

Sicaras v. Hartford, 44 Conn. App. 771, cert. denied, 241 Conn. 916 (1997). TA \l "Sicaras v. Hartford, 44 Conn. App. 771, cert. denied, 241 Conn. 916 (1997)." \s "Sicaras v. Hartford, 44 Conn. App. 771, cert. denied, 241 Conn. 916 (1997)." \c 1 
The question presented was whether the trial court had jurisdiction to restore a case to a docket eleven months after the withdrawal was filed pursuant to a settlement agreement. The court held that withdrawals are similar to final judgments and a motion to restore is therefore governed by 52-212a, which has a four month time limitation.  The court noted that this statute pertains to personal, not subject matter, jurisdiction so that the four month limitation period can be waived, and found that in the case at bar the time period was waived.

833.
Motion to open judgment.  Trial court abused its discretion in denying a motion to open a default judgment where: (1) defendant’s attorney created default since he was unable to file on account of a death in his family; (2) more than money damages, which could be disputed during the damages stage, were at stake as a result of the default judgment; and (3) defendant’s motions objecting to default judgment and for extension of time remained pending. TC "833.
Motion to open judgment.  Trial court abused its discretion in denying a motion to open a default judgment where: (1) defendant’s attorney created default since he was unable to file on account of a death in his family; (2) more than money damages, which could be disputed during the damages stage, were at stake as a result of the default judgment; and (3) defendant’s motions objecting to default judgment and for extension of time remained pending." \f C \l "3"   

Blue Cross/Blue Shield of Connecticut v. Gurski, 49 Conn. App. 731 (1998). TA \l "Blue Cross/Blue Shield of Connecticut v. Gurski, 49 Conn. App. 731 (1998)." \s "Blue Cross/Blue Shield of Connecticut v. Gurski, 49 Conn. App. 731 (1998)." \c 1 
Medicaid Trusts TC "Medicaid Trusts" \f C \l "2" 
834.
Medicaid Trusts.  Connecticut law permits the creation of a trust for the benefit of a Medicaid recipient without disqualifying him from eligibility for services under Title XIX. TC "834.
Medicaid Trusts.  Connecticut law permits the creation of a trust for the benefit of a Medicaid recipient without disqualifying him from eligibility for services under Title XIX." \f C \l "3" 
Dept. of Social Services v. Saunders, 247 Conn. 686 (1999). TA \l "Dept. of Social Services v. Saunders, 247 Conn. 686 (1999)." \s "Dept. of Social Services v. Saunders, 247 Conn. 686 (1999)." \c 1 
At issue in this case was whether the Probate Court was empowered to authorize a conservatrix to establish an intervivos trust with her ward’s tort action settlement proceeds to avoid having the proceeds considered an available resource for Medicaid eligibility purposes.  The trial court held that the Probate Court did not have such power.  The Supreme Court reversed.  However, pending the Supreme Court’s decision, the legislature resolved the issue for future cases by amending §45a-655 to expressly authorize the creation of such a trust.  Nevertheless, the case serves as a reminder of the importance of fashioning settlements in such a way as to protect a client’s Medicaid eligibility.

Plaintiff’s Conduct TC "Plaintiff’s Conduct" \f C \l "2" 
(medical exams & attendance at trial)

835.
Plaintiff may not be compelled to undergo physical examination. However, plaintiff’s refusal can be brought to the attention of the jury in cross-examination, and the defendant should be permitted to argue to the jury that it should draw an adverse inference from the plaintiff’s objections.  In an extreme case, preclusion of plaintiff’s expert medical evidence may be appropriate. TC "835.
Plaintiff may not be compelled to undergo physical examination. However, plaintiff’s refusal can be brought to the attention of the jury in cross-examination, and the defendant should be permitted to argue to the jury that it should draw an adverse inference from the plaintiff’s objections.  In an extreme case, preclusion of plaintiff’s expert medical evidence may be appropriate." \f C \l "3" 

Privee v. Burns, Superior Court New Haven #395074 (Blue, J.). TA \l "Privee v. Burns, Superior Court New Haven #395074 (Blue, J.)." \s "Privee v. Burns, Superior Court New Haven #395074 (Blue, J.)." \c 1 
In a decision filed June 1, 1999 Judge Blue, in a 34 page memorandum of decision, reviews the plaintiff’s right to object to a defendant’s request for physical examination.  The court examined §52-178a, which provides:

In any action to recover damages for personal injuries, the court or judge may order the plaintiff to submit to a physical examination by one or more physicians or surgeons.  No party may be compelled to undergo a physical examination by any physician to whom he objects in writing submitted to the court or judge.

The court’s detailed review of the legislative history and the various decisions on this issue led it to the following conclusions:

1.
The plaintiff has an unconditional statutory right to object to any physician. Plaintiff is entitled to object for any reason, including bias or personal dislike. Practice Book §311(b) merely requires that the “reasons for said objection” be stated in writing.

2.
The defendant is entitled, at trial, to cross-examine the plaintiff in the presence of the jury on any objections to medical examinations he or she may have made during the course of litigation.  In addition, the defendant should be permitted to argue to the jury that it should draw an adverse inference from the plaintiff’s objections.

3.
If as a result of the plaintiff’s objections the defendant is rendered unable to obtain an examination by a physician with the requisite skills, the court would then have a due process obligation to issue an appropriate sanction.  The sanction could not include compelling the plaintiff to submit to an examination.  Judge Blue felt that under the second sentence of the statute, that could not be done.  The solution, rather, was to order that if the plaintiff did not withdraw the objection any expert evidence that the plaintiff intended to offer on the issue would be excluded.

836.
There is no rule which requires a plaintiff or defendant to attend court during a trial. TC "836.
There is no rule which requires a plaintiff or defendant to attend court during a trial." \f C \l "3" 

Teitelman v. Bloomstein, 155 Conn. 653 (1967). TA \l "Teitelman v. Bloomstein, 155 Conn. 653 (1967)." \s "Teitelman v. Bloomstein, 155 Conn. 653 (1967)." \c 1 
This issue reappears so frequently that it was thought useful to remind practitioners of the rule.  The Supreme Court in Teitelman stated (155 Conn. at 662):


[T]here is no rule which requires parties to a suit to attend court during the trial. If the testimony of a party is desired by the opposite party, attendance at the trial may be secured by the process of the court, or a deposition may be taken as in other cases. . . . As a general proposition, a party to a suit must secure the attendance of his witnesses at the trial, as well when they are opposite parties . . . as when they are not.  Bauer v. Bauer, 177 Mich. 169, 172, 142 N.W. 1074; see Aircraft Radio Industries, Inc. v. M.V. Palmer, Inc., 45 Wash. 2d 737, 743, 277 P.2d 737; Moore v. Goelitz, 27 Ill. 18, 19; 97 C.J.S. 362, Witnesses, §15.  One who fails to acquire testimony by legally available means does so at his peril.  Fritsch v. J.M. English Truck Line, Inc., 151 Tex. 168, 173, 246 S.W.2d 856.

Accord:  Doran v. Wolk, 170 Conn. 226, 230 (1976).

Pleadings TC "Pleadings" \f C \l "2" 
837.
Special defense must contain factual allegations. TC "837.
Special defense must contain factual allegations." \f C \l "3"   

Smith v. Walsh, 23 Conn. L. Rptr. 557 (3/15/99)(Zoarski, J.T.R.). TA \l "Smith v. Walsh, 23 Conn. L. Rptr. 557 (3/15/99)(Zoarski, J.T.R.)." \s "Smith v. Walsh, 23 Conn. L. Rptr. 557 (3/15/99)(Zoarski, J.T.R.)." \c 1 
The special defense cannot merely contain the legal conclusion that the complaint fails to state a claim, or that the statute of limitations has run.  The defense must contain factual assertions to support the claim.

838.

Impleading parties: Twenty-day time limit for plaintiff to assert a claim against impleaded third party defendant not strictly enforced. TC "838.

Impleading parties: Twenty-day time limit for plaintiff to assert a claim against impleaded third party defendant not strictly enforced." \f C \l "3" 


Tarzia TA \s "Tarzia"  v. Great Atlantic & Pacific Tea Co., 52 Conn. App. 136 (1999).

If the twenty-days pass, the plaintiff should file a motion for permission to file a claim beyond that period.  These motions should be liberally granted. 

839.

Joinder: Permissible to join a claim for uninsured motorist coverage in the same action against the tortfeasor. TC "839.

Joinder: Permissible to join a claim for uninsured motorist coverage in the same action against the tortfeasor." \f C \l "3" 


Petro v. Jarvis, 23 Conn. L. Rptr. 371 (2/8/99)(Pellegrino, J.). TA \l "Petro v. Jarvis, 23 Conn. L. Rptr. 371 (2/8/99)(Pellegrino, J.)." \s "Petro v. Jarvis, 23 Conn. L. Rptr. 371 (2/8/99)(Pellegrino, J.)." \c 1 
Section 33a-336 of the General Statutes permits an injured party in a motor vehicle accident to defer commencing suit on a claim for UIM coverage until after the action against the tortfeasor has been resolved.  Nevertheless, the plaintiff may still join a claim against the UIM carrier in the primary action against the tortfeasor.

Summary Judgment TC "Summary Judgment" \f C \l "2" 
840.
Summary judgment is proper where nonmoving party asserts existence of a factual dispute but fails to file opposing affidavits or other documentary evidence supporting such a contention. TC "840.
Summary judgment is proper where nonmoving party asserts existence of a factual dispute but fails to file opposing affidavits or other documentary evidence supporting such a contention." \f C \l "3" 
Inwood Condominium Assoc. v. Winer, 49 Conn. App. 694 (1998). TA \l "Inwood Condominium Assoc. v. Winer, 49 Conn. App. 694 (1998)." \s "Inwood Condominium Assoc. v. Winer, 49 Conn. App. 694 (1998)." \c 1 
841.

Properly certified excerpts from deposition transcript can be used as documentary evidence in summary judgment proceeding. Uncertified copies of excerpts of deposition transcripts are not admissible as evidence and do not comply with the requirements of the Practice Book.  They therefore cannot be utilized as documentary evidence in a summary judgment proceeding. TC "841.

Properly certified excerpts from deposition transcript can be used as documentary evidence in summary judgment proceeding. Uncertified copies of excerpts of deposition transcripts are not admissible as evidence and do not comply with the requirements of the Practice Book.  They therefore cannot be utilized as documentary evidence in a summary judgment proceeding." \f C \l "3"   


Oberdick v. Allendale Mutual insurance Company, 9 Conn. L. Rptr. 607 (9/27/93)(Celotto, J.). TA \l "Oberdick v. Allendale Mutual insurance Company, 9 Conn. L. Rptr. 607 (9/27/93)(Celotto, J.)." \s "Oberdick v. Allendale Mutual insurance Company, 9 Conn. L. Rptr. 607 (9/27/93)(Celotto, J.)." \c 1 
The court noted that the movants in the summary judgment proceeding before it filed uncertified copies of excerpts from various depositions.  Because the court could not determine whether the uncertified excerpts would be admissible into evidence, it excluded them from consideration in the summary judgment proceeding.

This holding appears to have led to a variety of decisions that simply held that reliance on deposition testimony on a motion for summary judgment is “generally inappropriate.”  Funaro v. Mount Mansfield Co., Inc., 12 Conn. L. Rptr. 117 (8/22/94)(Martin, J.).  See also, Iannuzzi v. Home Depot U.S.A., 9 Conn. L. Rptr. 159 (5/27/93)(Ballen, J.); Lagana v. Lastrina, 9 Conn. L. Rptr. 178 (5/2/93)(Arena, J.).

It is clear that deposition transcript can be and routinely is relied upon in summary judgment proceedings.  Care should be taken to demonstrate the relevancy of the testimony relied upon, and that it has been given under oath.  Sometimes, it is even desirable to file the entire deposition.

JURY ISSUES TC "JURY ISSUES" \f C \l "1" 
Constitutional Challenges TC "Constitutional Challenges" \f C \l "2" 
850. 
Denial of constitutional challenge.  Peremptory challenge permitted where race neutral reasons given. TC "850. 
Denial of constitutional challenge.  Peremptory challenge permitted where race neutral reasons given." \f C \l "3" 
State v. Beltran, 246 Conn. 268 (1998). TA \l "State v. Beltran, 246 Conn. 268 (1998)." \s "State v. Beltran, 246 Conn. 268 (1998)." \c 1 
The defendant appealed claiming a violation of his constitutional right of equal protection when the trial court allowed a preemptory challenge of a potential juror despite the defendant’s request for a race-neutral reason.  The court looked to the three-part test of Batson v. Kentucky, 476 U.S. 79 (1986).  The test first places the initial burden on the defendant for a prima facie showing, which defendant met since he was the same race as the venireperson.  The second part shifts the burden requiring a race-neutral reason for the challenge.  The state met this by citing age, level of education and marital status among other reasons.  Since the defendant did not respond, he failed the third part of the test which placed the burden back at his doorstep for a showing contradicting the state’s race-neutral reasons.

851.
Constitutional challenge.  Hispanic defendant not the same race as Portuguese juror.  Defendant and juror not from same cognizable racial group. TC "851.
Constitutional challenge.  Hispanic defendant not the same race as Portuguese juror.  Defendant and juror not from same cognizable racial group." \f C \l "3" 

State v. Rigual, 49 Conn. App. 420, cert. granted in part, 247 Conn. 924 (1998). TA \l "State v. Rigual, 49 Conn. App. 420, cert. granted in part, 247 Conn. 924 (1998)." \s "State v. Rigual" \c 1 
The defendant claimed that the trial court improperly denied his request that the state provide a race neutral explanation for the exercise of a peremptory challenge to a prospective juror.  One of the conditions needed to trigger a Batson hearing is that the prosecutor exercised a peremptory challenge to remove members of the defendant’s race.  The defendant was Hispanic.  However, the potential jury member who was excused indicated that he was Portuguese.  The court held that there was no evidence that the defendant and the excused juror were from the same cognizable racial group.  

852.
Constitutional challenge:  Exclusion of potential jurors on the basis of their youth permitted. TC "852.
Constitutional challenge:  Exclusion of potential jurors on the basis of their youth permitted." \f C \l "3" 

State v. McDougal, 241 Conn. 502 (1997). TA \l "State v. McDougal, 241 Conn. 502 (1997)." \s "State v. McDougal" \c 1 
A defendant’s federal and state constitutional rights to a fair trial are not violated by the exercise of peremptory challenges to exclude jurors on the basis of their youth. The court found that age groups are not subject to heighten scrutiny, and are not cognizable groups for jury selection purposes.

853.
Social worker excuse race neutral. TC "853.
Social worker excuse race neutral." \f C \l "3" 
State v. Cepeda, 51 Conn. App. 409 (1999). TA \l "State v. Cepeda, 51 Conn. App. 409 (1999)." \s "State v. Cepeda, 51 Conn. App. 409 (1999)." \c 1  

The State exercised a peremptory challenge to excuse a black venireperson who was employed as a social worker.  When challenged to provide a race neutral explanation, the State’s Attorney stated that the State “generally does not take social workers on cases.”  The Appellate Court affirms the ruling of a trial court that the State’s explanation was constitutionally valid, and cited cases from other jurisdictions holding that a person’s employment or lack of employment may constitute a legitimate race-neutral reason for exclusion. [The authors of this summary would note that the State’s “general rule” against allowing social workers to sit as jurors is very troubling regardless of its race-neutrality.]

Jury Misconduct TC "Jury Misconduct" \f C \l "2" 
854. 
Jury misconduct:  Allegations of ethnic bias on the part of a juror.  

When racial bias is alleged in cases of jury misconduct, a more extensive inquiry than that prescribed in State v. Brown must be undertaken.  At minimum, such inquiry should include an extensive inquiry of the person reporting the conduct, including the context of the remarks, an interview with any persons likely to have been a witness to the alleged conduct, and the juror alleged to have made the remarks. TC "854. 
Jury misconduct:  Allegations of ethnic bias on the part of a juror." \f C \l "3" 
State v. Santiago, 245 Conn. 301 (1998). TA \l "State v. Santiago, 245 Conn. 301 (1998)." \s "State v. Santiago, 245 Conn. 301 (1998)." \c 1 
Convicted of murder, defendant appealed claiming, inter alia, that the trial court failed to conduct an adequate inquiry into allegations of juror misconduct.  The Supreme Court agreed and reversed.

After the verdict was reached, juror June Briere reported that she had overheard another juror making racial slurs.  The trial court followed the guidelines set forth in State v. Brown, 235 Conn. 502 (1995), which stated that “a trial court must conduct a preliminary inquiry, on the record, whenever it is presented with any allegations of jury misconduct in a criminal case, regardless of whether an inquiry is requested by counsel.”  The trial court here conducted a preliminary inquiry into the allegation by recalling the jury foreperson.  The jury foreperson testified that he did not recall any racial slurs made by any of the jurors.  The court did not conduct any further investigation, concluding that the Briere’s allegations were not credible based on discrepancies in her testimony, her post-trial conduct and the improbability that no one else had reported the incident described by Briere.  

The Supreme Court agreed that there was no abuse of discretion by the trial court under the standards set forth in Brown.  The Court, however, under its supervisory authority, expanded the scope of inquiry that a trial court should undertake in future cases when presented with allegations of ethnic bias on the part of a juror.  The Court held that in all future cases in which a defendant alleges that a juror has made racial epithets, the trial court should conduct a more extensive inquiry than that prescribed in Brown.  At minimum, such inquiry should include an extensive inquiry of the person reporting the conduct, including the context of the remarks, an interview with any persons likely to have been a witness to the alleged conduct, and the juror alleged to have made the remarks.

855.
Jury misconduct cannot be inferred from length of deliberations. TC "855.
Jury misconduct cannot be inferred from length of deliberations." \f C \l "3" 
Baldwin v. Jablecki, 52 Conn. App. 379 (1999). TA \l "Baldwin v. Jablecki, 52 Conn. App. 379 (1999)." \s "Baldwin v. Jablecki, 52 Conn. App. 379 (1999)." \c 1 
In support of plaintiff’s motion to set aside for jury misconduct, she  failed to allege a specific instance of juror misconduct but rather asserted that it could be inferred from the speed of the deliberations.  The Appellate Court affirmed the judgment of the trial court holding that juror misconduct cannot be inferred from the duration of the jury’s deliberations.  (here, 1½ hours)
Late Jury Claim TC "Late Jury Claim" \f C \l "2" 
856.
Late jury claim: A case claimed to the jury seven days late should be assigned to the jury list. TC "856.
Late jury claim: A case claimed to the jury seven days late should be assigned to the jury list." \f C \l "3" 

Dietz v. Yale-New Haven Hospital, Inc., 22 Conn. L. Rptr. 358 (9/7/98)(Silbert, J.). TA \l "Dietz v. Yale-New Haven Hospital, Inc., 22 Conn. L. Rptr. 358 (9/7/98)(Silbert, J.)." \s "Dietz v. Yale-New Haven Hospital, Inc., 22 Conn. L. Rptr. 358 (9/7/98)(Silbert, J.)." \c 1 
The cases noted that the proper procedure to challenge the placement of a case on a list for jury trials, since the elimination of trial lists, is no longer a motion to strike from the trial list, but an objection to the placing of the case on the jury docket.

Unity of Interest TC "Unity of Interest" \f C \l "2" 
857.
Unity of interest.  Owner of roadway, general contractor, project architect and landscape architect held not to have unity of interest in wrongful death action.  Judgment reversed. TC "857.
Unity of interest.  Owner of roadway, general contractor, project architect and landscape architect held not to have unity of interest in wrongful death action.  Judgment reversed." \f C \l "3" 

Glass v. Peter Mitchell Construction Leasing & Development Corp., 50 Conn. App. 539 (1998). TA \l "Glass v. Peter Mitchell Construction Leasing & Development Corp., 50 Conn. App. 539 (1998)." \s "Glass v. Peter Mitchell Construction Leasing & Development Corp., 50 Conn. App. 539 (1998)." \c 1 
Action for wrongful death in a motor vehicle accident that occurred when the decedent entered a public highway from a roadway that was under construction on private property. The defendants were the general contractor, who was building the roadway across the property; the owner of the property; the project architect; and the landscape architect. The trial court found a unity of interest among all defendants for the purpose of allotting peremptory challenges during voir dire. Following selection of the six regular jurors, but before selection of the alternates, the plaintiff withdrew the action against three defendants, leaving only the general contractor as a defendant.  The trial court denied the contractor’s motion for mistrial.  The jury returned a substantial verdict for the plaintiff.  The Appellate Court held that the trial court abused its discretion in finding a unity of interest among the defendants, as the jury might have determined that each party was negligent but in a separate and distinct manner, and their interests were therefore antagonistic.

The court relied on Beach v. Regional School District Number 13, 42 Conn. App. 542 (1996) for its standard of review:  whether there was an abuse of discretion, as the decision of whether the parties share a unity of interest lies in the trial court’s discretion. 50 Conn. App. at 543.  

The court focused in its analysis on the duty of each individual defendant toward remedying the alleged defective condition, noting that each duty was distinct. It further noted that the defendants had conflicts, which arose in terms of what their different interests were in defending themselves against the claims of the plaintiff.

Basically, under Beach and now Glass, unity of interest is limited to agent and principal when agency is not an issue, driver and owner when permission to use the vehicle is not an issue, and in respondeat superior where there is no issue that the employee’s conduct is within the scope of the employment.

The court cites as an instance where unity would be applied a case where multiple plaintiffs as passengers are injured in the same motor vehicle accident. This is incomprehensible, as one plaintiff may have a sprained arm, and another an amputated leg. Clearly their interests are different.

The plaintiff claimed that because the defendant failed to exhaust all his peremptory challenges, he cannot prove prejudice and his claim must fail. The Appellate Court rejected this argument, in effect holding that where a party raises a challenge to the makeup of the jury that ultimately decided the case, as contrasted to an objection to the seating of a specific juror, it is unnecessary to exhaust peremptory challenges. 50 Conn. App. at 547 n. 5.

Voir Dire Questions TC "Voir Dire Questions" \f C \l "2" 
858.
Questions about potential jurors’ attitudes towards witnesses with criminal records not “hypothetical” and therefore allowable. TC "858.
Questions about potential jurors’ attitudes towards witnesses with criminal records not \“hypothetical\” and therefore allowable." \f C \l "3" 
State of Connecticut v. Kenneth Henry, 49 Conn. App. 41 (1998). TA \l "State of Connecticut v. Kenneth Henry, 49 Conn. App. 41 (1998)." \s "State of Connecticut v. Kenneth Henry, 49 Conn. App. 41 (1998)." \c 1 
Citing State v. Sheets, 40 Conn. App. 328, cert. denied 237 Conn. 903 (1996), the court ruled that the trial court had not abused its discretion in allowing the Prosecution’s voir dire questions.

The prosecution had asked potential jurors if they agreed that “everybody who steps into the witness box does so on equal footing.”  In particular, the prosecution asked whether jurors would automatically disregard testimony of a witness or victim with a prior criminal record.  

The court disagreed with the defendant’s challenge that such questions immunized jurors from disbelieving the victim’s testimony since the questions were not of the “hypothetical” type intended to elicit a juryman’s advance decision on a set of facts.  Rather, the questions were an allowable avenue to pursue potential prejudices to the prosecution’s case.  State v. Dolphin, 203 Conn. 506 (1987).     ???

Waiver of Jury Trial TC "Waiver of Jury Trial" \f C \l "2" 
859.
Contractual jury trial waiver constitutes prima facie evidence of an intentional waiver and is enforceable. The waiving party must establish an absence of the required intent to waive to make waiver unenforceable. TC "859.
Contractual jury trial waiver constitutes prima facie evidence of an intentional waiver and is enforceable. The waiving party must establish an absence of the required intent to waive to make waiver unenforceable." \f C \l "3" 
L&R Realty v. Connecticut National Bank, 246 Conn. 1 (1998). TA \l "L&R Realty v. Connecticut National Bank, 246 Conn. 1 (1998)." \s "L&R Realty v. Connecticut National Bank, 246 Conn. 1 (1998)." \c 1 
The plaintiff signed a contract including a provision waiving the right to a jury trial.  The trial court denied the plaintiff’s motion for an evidentiary hearing to determine whether the waiver was knowing, voluntary, and intelligent.  The Appellate Court reversed and ordered a hearing.

In its review the Supreme Court found waivers not against public policy or unenforceable.  Since the Connecticut standard was ambiguous and inconsistently applied, the court adopted a more precise statement of the law.  The court made reference to both a general presumption in favor of such waivers and a conflict concerning burden of proof among other jurisdictions.  The court reasoned that these pre-litigation contractual waivers were much more likely to be the product of fair dealing than waivers in the criminal realm and deserved a lower standard for enforceability.   

Accordingly, the court ruled such contractual waivers enforceable “where there is clear evidence of an intent to waive.”  Factors to be weighed in the determination of whether an intent to waive existed included elements of the writing itself.  These were the presence of smaller text, location relative to the signatures and typeface of the provision.  Equal bargaining, representation by an attorney and alleged fraud were also deemed relevant elements of this analysis.  Since this later information was likely to be at the hands of the party seeking to avoid enforcement, the court felt justified in placing a preponderance burden at that party’s door.

In the present case, the plaintiff had alleged nothing adverse to its’ intent to be bound by the waiver, nor was there evidence in the writing to this effect.  The plaintiff merely claimed a right to an evidentiary hearing.  The Appellate Court was reversed, and the trial court’s ruling was reinstated.

860.

Waiver of jury trial in arbitration agreement with noncommercial party not enforceable unless provision is explicit. TC "860.

Waiver of jury trial in arbitration agreement with noncommercial party not enforceable unless provision is explicit." \f C \l "3" 


Norton v. Commercial Credit Corp., 23 Conn. L. Rptr. 102 (12/7/98)(Rittenband, J.). TA \l "Norton v. Commercial Credit Corp., 23 Conn. L. Rptr. 102 (12/7/98)(Rittenband, J.)." \s "Norton v. Commercial Credit Corp., 23 Conn. L. Rptr. 102 (12/7/98)(Rittenband, J.)." \c 1 
The waiver must be clearly stated and will be enforced only if the clause contains a specific statement that it results in a waiver of a right to a trial by jury.

9.
APPELLATE PRACTICE AND PROCEDURE TC "9.
APPELLATE PRACTICE AND PROCEDURE" \f C \l "1" 
Appealability and Final Judgment TC "Appealability and Final Judgment" \f C \l "2" 
901.
Mootness:  The appeal of a company bidding on a public contract against an award to a competitor is moot when the soliciting institution revoked the award. TC "901.
Mootness:  The appeal of a company bidding on a public contract against an award to a competitor is moot when the soliciting institution revoked the award." \f C \l "3" 
Blesso Fire Systems, Inc. v. E.C.S.U., 245 Conn. 252 (1998). TA \l "Blesso Fire Systems, Inc. v. E.C.S.U., 245 Conn. 252 (1998)." \s "Blesso Fire Systems, Inc. v. E.C.S.U., 245 Conn. 252 (1998)." \c 1 
902. 
Attorney has standing to appeal fee issue to the Appellate Court from the CRB. TC "902. 
Attorney has standing to appeal fee issue to the Appellate Court from the CRB." \f C \l "3" 
Day v. City of Middletown, 245 Conn. 437 (1998). TA \s "Day v. Middletown, 245 Conn. 437 (July 21, 1998)," 
The sole issue in this case is whether the Appellate Court possesses jurisdiction to hear an appeal by a law firm from a judgment in which the compensation review board of the workers’ compensation commission reduced the firm’s fee for services rendered.  In 1993 the plaintiff retained the defendant law firm, Furniss and Quinn, to represent him in a workers’ compensation claim.  Two years later, plaintiff discharged the defendant, retained attorney Kenneth Bartlett and settled his claim.  In a subsequent fee approval hearing, the workers’ compensation commissioner awarded $30,000 in attorneys’ fees to be shared by the defendant and Bartlett.  Plaintiff appealed to the review board, which reduced the award to $20,000.  The defendant appealed to the Appellate Court, which dismissed the case for lack of jurisdiction.

The Supreme Court reversed, holding that the Appellate Court does have jurisdiction over the appeal from the review board.  The jurisdiction established by General Statutes §31-301b is straightforward: any party aggrieved by the decision of the Compensation Review Board upon any question or questions of law may appeal the decision of the Compensation Review board to the Appellate Court.  The defendant was a party to the review board’s decision: he (1) had a specific, personal and legal interest in the subject matter of the appeal, (2) sustained that interest throughout the course of the appeal, and (3) was able to obtain some practical benefit or relief.  Defendant was also clearly aggrieved by the ruling: he demonstrated a specific, personal and legal interest in the decision and this interest was specifically and injuriously affected by the decision. 

903. 
Final judgment.  Bright line rule that a decision on the merits, even without the determination of attorney’s fees, is a final judgment applies to strict foreclosure cases as well. TC "903. 
Final judgment.  Bright line rule that a decision on the merits, even without the determination of attorney’s fees, is a final judgment applies to strict foreclosure cases as well." \f C \l "3" 
Benvenuto v. Mahajan, 245 Conn. 495 (1998). TA \l "Benvenuto v. Mahajan, 245 Conn. 495 (1998)." \s "Benvenuto v. Mahajan, 245 Conn. 495 (1998)." \c 1 
This case was before the Supreme Court on its own order to show cause why the appeal should not be dismissed for lack of a final judgment.   The question posed was whether, in an action for strict foreclosure, the lack of determination by the trial court of attorney’s fees deprived the Supreme Court of subject matter jurisdiction over the appeal because the trial court decision appealed from was not a final judgment.  

The Supreme Court had articulated a bright line rule in Paranteau v. DeVita, 208 Conn. 515 (1988), following the decision of the United States Supreme Court in Budinich v. Becton Dickinson & Co., 486 U.S. 196, 108 S.Ct. 1717 (1988), emphasizing that the time of appealability, because of its jurisdictional consequences, should above all be clear, and that courts and litigants were best served by a bright line rule that a decision on the merits is a final judgment for purposes of appeal even though the recoverability or amount of attorney’s fees for the litigation remains to be determined.  The bright line rule applies to a strict foreclosure case as well.  The court recognized that there will be some cases in which the application of the bright line means that an attorney’s fees award that would otherwise be considered integral to the judgment on the merits would nevertheless be severable from that judgment for purposes of finality.  The court noted that a trial court’s postjudgment order determining the amount of attorney’s fees is separately appealable as a final judgment.  

904.
Final judgment: Judgment which ruling on punitive damages has not been made is not final. TC "904.
Final judgment: Judgment which ruling on punitive damages has not been made is not final." \f C \l "3" 

Lord v. Mansfield, 50 Conn. App. 21 (1998). TA \l "Lord v. Mansfield, 50 Conn. App. 21 (1998)." \s "Lord v. Mansfield, 50 Conn. App. 21 (1998)." \c 1 
A judgment establishing liability and damages, but deferring a ruling on punitive damages is not final and cannot be appealed until the punitive damages are awarded. The rationale is that in Connecticut punitive damages serve a compensatory rather than deterrent purpose and therefore are an integral part of the plaintiff’s recovery.

905.
Final judgment: The denial of a motion to amend is not a final appealable judgment. It may be raised, however, in appeal from a subsequent final judgment on the underlying complaint. TC "905.
Final judgment: The denial of a motion to amend is not a final appealable judgment. It may be raised, however, in appeal from a subsequent final judgment on the underlying complaint." \f C \l "3" 

Tarzia TA \s "Tarzia"  v. Great Atlantic & Pacific Tea Co., 52 Conn. App. 136 (1999).

906.

Appealability: Denial of summary judgment based on collateral estoppel appealable. TC "906.

Appealability: Denial of summary judgment based on collateral estoppel appealable." \f C \l "3" 


Milford v. Andresakis, 52 Conn. App. 454 (1999). TA \l "Milford v. Andresakis, 52 Conn. App. 454 (1999)." \s "Milford v. Andresakis, 52 Conn. App. 454 (1999)." \c 1 
The general rule is that a denial of a motion for summary judgment is not appealable because the ruling does not constitute a final judgment. The denial of a motion based, however, on a claim of res judicata or collateral estoppel is immediately appealable because it implicates a defendant’s right not to have to go to trial on the merits. It can be compared to a criminal defendant’s claim of double jeopardy.

907.
Order granting relief from judgment without first opening the judgment is appealable. TC "907.
Order granting relief from judgment without first opening the judgment is appealable." \f C \l "3" 

Cardona v. Negron, 53 Conn. App. 152 (1999). TA \l "Cardona v. Negron, 53 Conn. App. 152 (1999)." \s "Cardona v. Negron, 53 Conn. App. 152 (1999)." \c 1 
A motion to open a paternity judgment on the grounds of fraud was not ruled upon. Rather, the magistrate ordered paternity testing to determine the matter.  The Appellate Court held that the order is appealable, as it implicated the magistrate’s jurisdiction to grant relief without first opening the underlying judgment.  

908.
Appealability.  Discovery orders not appealable, but court takes case under §52-265a because it involved a matter of substantial public interest in which delay may work a substantial injustice. TC "908.
Appealability.  Discovery orders not appealable, but court takes case under §52-265a because it involved a matter of substantial public interest in which delay may work a substantial injustice." \f C \l "3" 
Metropolitan Life Ins. Co. v. Aetna Casualty & Surety Co., 249 Conn. 36 (1999). TA \l "Metropolitan Life Ins. Co. v. Aetna Casualty & Surety Co., 249 Conn. 36 (1999)." \s "Metropolitan Life Ins. Co. v. Aetna Casualty & Surety Co., 249 Conn. 36 (1999)." \c 1   

General Verdict Rule TC "General Verdict Rule" \f C \l "2" 
909.
Collateral estoppel not applicable to prior general verdict. TC "909.
Collateral estoppel not applicable to prior general verdict." \f C \l "3" 
Dowling v. Finley Associates, Inc., 248 Conn. 364 (1999). TA \l "Dowling v. Finley Associates, Inc., 248 Conn. 364 (1999)." \s "Dowling v. Finley Associates, Inc., 248 Conn. 364 (1999)." \c 1 
A general verdict rendered in a prior action can not serve as a basis for invoking the collateral estoppel doctrine in a subsequent action between the same parties.  Under a general verdict the precise basis for a jury’s verdict cannot be established so as to meet the requirements of collateral estoppel (that facts were “actually litigated and necessarily determined”).  General verdict rule is a rule of appellate jurisprudence designed to promote the appellant to provide an adequate record for review.  The general verdict presumption (all issues decided in favor of prevailing party) applies only in the context of appellate review.

910.
General verdict rule precludes appellate review where contributory negligence was alleged and no party requested interrogatories. Appellate Court refused to reconsider the rule. TC "910.
General verdict rule precludes appellate review where contributory negligence was alleged and no party requested interrogatories. Appellate Court refused to reconsider the rule." \f C \l "3" 

Mather v. Warehouse Point Masonic Hall Corp., 53 Conn. App. 399 (1999). TA \l "Mather v. Warehouse Point Masonic Hall Corp., 53 Conn. App. 399 (1999)." \s "Mather v. Warehouse Point Masonic Hall Corp., 53 Conn. App. 399 (1999)." \c 1 
Plaintiff requested the Appellate Court to reexamine LaFleur v. Farmington River Power Co., 187 Conn. 339 (1982)(general verdict rule applies where defendant alleges plaintiff was contributorily negligent).  Plaintiff argued that since §52-572h replaced traditional contributory negligence with comparative fault, the general verdict rule did not apply.  

The Appellate Court stated that it was not within their province to overrule or discard Supreme Court decisions. Plaintiff did not challenge the jury’s presumed finding of contributory negligence.  Nor did she request any special interrogatories. Accordingly, the general verdict rule precluded appellate review.

Jurisdiction TC "Jurisdiction" \f C \l "2" 
911.
Jurisdiction: The Appellate Court has the discretion to retain jurisdiction over untimely filed appeal where no timely objection has been made. TC "911.
Jurisdiction: The Appellate Court has the discretion to retain jurisdiction over untimely filed appeal where no timely objection has been made." \f C \l "3" 

Tarzia TA \s "Tarzia"  v. Great Atlantic & Pacific Tea Co., 52 Conn. App. 136 (1999).

Plain Error TC "Plain Error" \f C \l "2" 
912.
Plain error:  The Appellate Court declined to find plain error in two trial court instructions.  First, a preliminary instruction regarding probable cause that the defendant “probably did it” was rectified by a comprehensive final instruction regarding presumption of innocence.  Second, the trial court instruction that a jury’s disbelief of witness did not allow a finding that the opposite was true is a well-established precedent. See State v. Alfonso, 195 Conn. 624, 634 (1985). TC "912.
Plain error:  The Appellate Court declined to find plain error in two trial court instructions.  First, a preliminary instruction regarding probable cause that the defendant \“probably did it\” was rectified by a comprehensive final instruction regarding presumption of innocence.  Second, the trial court instruction that a jury’s disbelief of witness did not allow a finding that the opposite was true is a well-established precedent. See State v. Alfonso, 195 Conn. 624, 634 (1985)." \f C \l "3" 
State v. Rodriguez, 49 Conn. App. 606, cert. denied, 247 Conn. 925 (1998). TA \l "State v. Rodriguez, 49 Conn. App. 606, cert. denied, 247 Conn. 925 (1998)." \s "State v. Rodriguez, 49 Conn. App. 606, cert. denied, 247 Conn. 925 (1998)." \c 1 
913.
Plain error: The simultaneous granting of a summary judgment motion and a motion for permission to file the summary judgment motion constituted plain error. TC "913.
Plain error: The simultaneous granting of a summary judgment motion and a motion for permission to file the summary judgment motion constituted plain error." \f C \l "3" 

R.I. Waterman Property, Inc. v. Misiorski, 51 Conn. App. 659 (1999). TA \l "R.I. Waterman Property, Inc. v. Misiorski, 51 Conn. App. 659 (1999)." \s "R.I. Waterman Property, Inc. v. Misiorski, 51 Conn. App. 659 (1999)." \c 1 
Plaintiff filed a motion for permission to file a summary judgment after the case had been scheduled for trial. The court granted this motion and simultaneously granted summary judgment without giving the defendant an opportunity to file affidavits and documents in opposition to the motion for summary judgment.  

The Court defined plain error as error that is truly extraordinary and “so obvious that it affects the fairness and integrity of and public confidence in the judicial proceedings.”  51 Conn. App. at 661.

Here, the plain error was the trial court’s failure to abide by the rules. The court’s rulings did not afford defendants an opportunity to oppose the motion for summary judgment.

Procedural Matters TC "Procedural Matters" \f C \l "2" 
(Motions, adequacy of record, etc.)

914.
Legal sufficiency of the evidence raised by motion to dismiss for failure to make out a prima facie case.  Legal sufficiency of the pleadings not addressed by such a motion. TC "914.
Legal sufficiency of the evidence raised by motion to dismiss for failure to make out a prima facie case.  Legal sufficiency of the pleadings not addressed by such a motion." \f C \l "3" 

Service Road Corp. v. Quinn, 241 Conn. 630 (1997). TA \l "Service Road Corp. v. Quinn, 241 Conn. 630 (1997)." \s "Service Road Corp. v. Quinn, 241 Conn. 630 (1997)." \c 1 
The legal sufficiency of the plaintiff’s amended complaint is not raised by a motion to dismiss for failure to make out a prima facie case, which addresses the sufficiency of evidence. Defendant failed to file a motion to strike. Instead, defense waited until the close of the plaintiff’s evidence, and then filed a motion to dismiss. Because that motion only addresses the sufficiency of evidence, the motion was denied.

Had the defendant waited for judgment and then filed a motion in arrest of judgment, which is specifically designed to attack the sufficiency of pleadings after trial, there might have been a different result.

The court held that the defendants had waived their claim pertaining to the adequacy of the pleading on these facts. 

915.
Adequate record: It is the appellant’s duty to provide an adequate record for review. Must file transcript if review sought on damages. TC "915.
Adequate record: It is the appellant’s duty to provide an adequate record for review. Must file transcript if review sought on damages." \f C \l "3" 

Davenport v. Quinn, 53 Conn. App. 282 (1999). TA \s "Davenport v. Quinn, 53 Conn. App. 282 (1999)." 
Defendants did not provide Appellate Court with a copy of the transcript of the hearing in damages in the underlying judgment that they sought to invalidate. Accordingly, the Court could not determine how the trial court apportioned damages.

916.
Expedited review: Permitted from order sealing file, but not protective order limiting access to discovery. TC "916.
Expedited review: Permitted from order sealing file, but not protective order limiting access to discovery." \f C \l "3" 

Doe v. Hartford Roman Catholic Diocesan Corp., 51 Conn. App. 287 (1998). TA \l "Doe v. Hartford Roman Catholic Diocesan Corp., 51 Conn. App. 287 (1998)." \s "Doe v. Hartford Roman Catholic Diocesan Corp., 51 Conn. App. 287 (1998)." \c 1 
A protective order which seals a part of the file is a “sealing order” authorized by §13-5 of the Practice Book, from which an expedited appeal is permitted by §51-164x of the General Statutes, and §11-20(d) of the Rules of Practice. An expedited appeal is not permitted from the protective order prohibiting any party from sharing results of discovery, and is therefore not reviewable.

917.

Articulation:  Can only be reviewed by motion for review, not direct appeal. TC "917.

Articulation:  Can only be reviewed by motion for review, not direct appeal." \f C \l "3" 


Reader v. Cassarino, 51 Conn. App. 292 (1998). TA \l "Reader v. Cassarino, 51 Conn. App. 292 (1998)." \s "Reader v. Cassarino, 51 Conn. App. 292 (1998)." \c 1 
The trial court’s response to a motion for articulation filed pursuant to §66-5 cannot be reviewed by direct appeal. It must be reviewed by motion for review or motion for further articulation, depending on circumstances.

918.

If workers’ compensation statute mandates notice to claimant and claimant doesn’t receive notice, appeal time does not run even if attorney got notice. TC "918.

If workers’ compensation statute mandates notice to claimant and claimant doesn’t receive notice, appeal time does not run even if attorney got notice." \f C \l "3" 


Schreck v. Stamford, 51 Conn. App. 92 (1998). TA \s "Schreck v. Stamford, 51 Conn. App. 92 (Nov. 17, 1998)." 
Statutory notice of commissioner’s decision provides that it has to be sent to the claimant, rather than the claimant’s attorney.  An appeal may be filed beyond the 10 day time limit if notice of the commissioner’s decision was sent only to the attorney.

Publications TC "Publications" \f C \l "2" 
919.
University of Arkansas Law School publishes “The Journal of Appellate Practice and Process.” TC "919.
University of Arkansas Law School publishes \“The Journal of Appellate Practice and Process.\”" \f C \l "3" 
The University of Arkansas at Little Rock School of Law has published the first volume of its “Journal of Appellate Practice and Process” (Winter 1999). Patricia Wald, Chief Judge of the Court of Appeals for the District of Columbia Circuit from 1986 to 1991 and an appellate judge for 19 years, authored an article “19 Tips from 19 Years on the Appellate Bench.” Another article is by Paul J. Spiegelman entitled “Prosecutorial Misconduct in Closing Argument: The Role of Intent in Appellate Review.” The journal includes an essay by Chief Justice Rehnquist “From Webster to Word-Processing: The Ascendance of the Appellate Brief.” It is a worthwhile journal for all appellate practitioners.

Statutory Construction TC "Statutory Construction" \f C \l "2" 
920.

Statutory construction: Comments by non-legislator during legislative hearing can be considered in determining if bill was intended as clarification or modification of existing law. TC "920.

Statutory construction: Comments by non-legislator during legislative hearing can be considered in determining if bill was intended as clarification or modification of existing law." \f C \l "3" 


Department of Social Services v. Saunders, 247 Conn. 686 (1999). TA \l "Department of Social Services v. Saunders, 247 Conn. 686 (1999)." \s "Department of Social Services v. Saunders, 247 Conn. 686 (1999)." \c 1 
The general rule is that comments during legislative hearings concerning a proposed bill normally cannot be considered for purposes of determining legislative intent.  These comments can, however, be considered to determine the particular problem or issue which the legislature was addressing, even comments by a non-legislator.  Statements at a legislative hearing, therefore, by a non-legislator that a proposed bill was intended to clarify existing law can be relied upon in determining whether the public act adopted pursuant to the bill should be given retroactive effect.

Vacatur TC "Vacatur" \f C \l "2" 
921.
Principle of vacatur adopted by Supreme Court. TC "921.
Principle of vacatur adopted by Supreme Court." \f C \l "3" 

Commissioner of Motor Vehicles v. DeMilo, 223 Conn. 254 (1995). TA \l "Commissioner of Motor Vehicles v. DeMilo, 223 Conn. 254 (1995)." \s "Commissioner of Motor Vehicles v. DeMilo, 223 Conn. 254 (1995)." \c 1 
The principle of vacatur has rarely been addressed in Connecticut.  In the above case the court made it clear that it will follow federal law regarding the applicability of vacatur when an appeal has been dismissed as moot through no fault of the appellant, thereby depriving the party of the opportunity to seek review of any lower court decisions.  The DeMilo case, and the federal cases upon which it relies, makes clear that the lower court decisions, however, are not void but instead voidable.  Consequently, the appellant is obliged to make a motion to vacate or risk preclusive effect being given to the decisions below.

Waiver by Repleading TC "Waiver by Repleading" \f C \l "2" 
922.
Waiver by repleading. TC "922.
Waiver by repleading." \f C \l "3" 

Great Country Bank v. Pastore, 241 Conn. 423 (1997). TA \l "Great Country Bank v. Pastore, 241 Conn. 423 (1997)." \s "Great Country Bank v. Pastore, 241 Conn. 423 (1997)." \c 1 
A party who repleads after a motion to strike is granted waives any right to appeal the granting of the motion.

STANDARDS OF REVIEW TC "STANDARDS OF REVIEW" \f C \l "1" 
950. 
Standard of review:  Charge.  

The standard of review to be applied in a claim of an improperly charged jury is whether it is reasonably possible that the jury was misled by the court’s instruction. TC "950. 
Standard of review:  Charge." \f C \l "3"  

State v. Rigual TA \s "State v. Rigual" , 49 Conn. App. 420, cert. granted in part, 247 Conn. 924 (1998).

951.
Standard of review:  Charge.

 
The standard of review to be applied in a claim of an improperly charged jury is whether it is reasonably possible that the jury was misled by the court’s instruction. The test to be applied to any part of the charge is whether the charge, considered as a whole, presents the case to the jury so that no injustice will result. TC "951.
Standard of review:  Charge." \f C \l "3"  

State v. Otero, 49 Conn. App. 459 (1998). TA \l "State v. Otero, 49 Conn. App. 459 (1998)." \s "State v. Otero, 49 Conn. App. 459 (1998)." \c 1 
952.
Standard of review in appeal from denial of motion to open judgment.  Review is limited to the issue of whether the trial court has acted unreasonably and in clear abuse of its discretion. TC "952.
Standard of review in appeal from denial of motion to open judgment.  Review is limited to the issue of whether the trial court has acted unreasonably and in clear abuse of its discretion." \f C \l "3" 
Carlin Contracting Company v. Department of Consumer Protection, 49 Conn. App. 501 (1998). TA \l "Carlin Contracting Company v. Department of Consumer Protection, 49 Conn. App. 501 (1998)." \s "Carlin Contracting Company v. Department of Consumer Protection, 49 Conn. App. 501 (1998)." \c 1 
Plaintiff appealed from trial court’s judgment denying a motion to open the judgment of dismissal, which was rendered for failure to prosecute.  Plaintiff’s brief was due on June 9, 1996 and when it had not been filed by May 2, 1997, the trial court dismissed the administrative appeal for failure to prosecute.  In an appeal from a denial of motion to open the judgment, review is limited to the issue of whether the trial court has acted unreasonably and in clear abuse of its discretion. The court holds that the trial court’s denial of plaintiff’s motion to open was not an abuse of discretion and the trial court did not act unreasonably.  

10.
DAMAGES TC "10.
DAMAGES" \f C \l "1" 
1001.
Additur based on inadequate damage award. TC "1001.
Additur based on inadequate damage award." \f C \l "3" 
Gladu v. Sousa, 52 Conn. App. 796 (1999). TA \l "Gladu v. Sousa, 52 Conn. App. 796 (1999)." \s "Gladu v. Sousa, 52 Conn. App. 796 (1999)." \c 1   

A jury rendered a verdict in favor of the plaintiff who was injured in an automobile collision.  The jury awarded plaintiff only economic damages ($13,650, approximately the amount of her medical bills), and awarded nothing for non-economic damages  Plaintiff moved for an additur on the grounds that the verdict shocked the conscience and was inconsistent with the severity of the injuries.  The trial court granted the motion and awarded an additur of $30,000 in non-economic damages.  The defendant did not accept the additur, and appealed.  The Appellate Court affirmed.  It followed the “general rule in Connecticut that where a plaintiff is entitled to damages for her injuries, ‘an award limited to nominal or special damages is manifestly inadequate and should be set aside.’”

1002.
The standard required to establish future medical expenses is reasonable probability. TC "1002.
The standard required to establish future medical expenses is reasonable probability." \f C \l "3" 

Marchetti v. Ramirez, 240 Conn. 49 (1997). TA \l "Marchetti v. Ramirez, 240 Conn. 49 (1997)." \s "Marchetti v. Ramirez, 240 Conn. 49 (1997)." \c 1 
This decision clarified dicta found in Seymour v. Carcia, 221 Conn. 473 (1992) to the effect that future medical expenses can be based upon expert testimony that future treatment “might” be necessary. The court rejected this, and held that the standard is reasonable probability.

The court distinguished the plaintiff’s claim that future medical expenses were likely to occur, from a claim which asserts that future medical expenses should be awarded because the plaintiff’s injuries exposed him or her to a “quantifiable risk of future medical expenses.”  240 Conn. at 55 n. 9.  See Patriello v. Kalman, 215 Conn. 377 (1990).

1003.
Collateral source credit.  Plaintiff entitled to a credit for premiums paid to secure insurance from the initial date of the insurance policy period during which the injury occurred.  Medicare payments not recoverable by Medicare should be deducted. TC "1003.
Collateral source credit.  Plaintiff entitled to a credit for premiums paid to secure insurance from the initial date of the insurance policy period during which the injury occurred.  Medicare payments not recoverable by Medicare should be deducted." \f C \l "3" 

Brennan v. Burger King Corp., 46 Conn. App. 76 (1997), cert. granted in part, 243 Conn. 920, aff’d, 244 Conn. 204 (1998). TA \l "Brennan v. Burger King Corp., 46 Conn. App. 76 (1997), cert. granted in part, 243 Conn. 920, aff’d, 244 Conn. 204 (1998)." \s "Brennan v. Burger King Corp., 46 Conn. App. 76 (1997), cert. granted in part, 243 Conn. 920, aff’d, 244 Conn. 204 (1998)." \c 1 
The plaintiff had claimed that the calculation of the premiums paid to secure plaintiff’s right to collateral source benefits should start from the date of the most recent prior claim under the policy. This was rejected. The court also held that the entire amount of Medicare payment should not be considered as a collateral source because under 42 CFR §411.37(c), Medicare is subrogated only to the amount paid to the beneficiary minus its share of the procurement cost. The court held that only the amount actually repaid to Medicare is considered a collateral source.

1004.
Plaintiff’s employer-paid health insurance premiums may be used to offset the amount of a reduction for collateral source benefits. TC "1004.
Plaintiff’s employer-paid health insurance premiums may be used to offset the amount of a reduction for collateral source benefits." \f C \l "3" 

Alvarado v. Black, 248 Conn. 409 (1999). TA \l "Alvarado v. Black, 248 Conn. 409 (1999)." \s "Alvarado v. Black, 248 Conn. 409 (1999)." \c 1 
The Supreme Court held that payments made by an employer to purchase the claimant’s health insurance constitute indirect payments on his behalf. The language of §52-225a(c) clearly indicates that premium payments made indirectly by the claimant or indirectly by his family may be used to offset the amount of the collateral source reduction.

11.
EVIDENCE TC "11.
EVIDENCE" \f C \l "1" 
1101.
Admission of hearsay harmless if evidence came in from another source. TC "1101.
Admission of hearsay harmless if evidence came in from another source." \f C \l "3"  

Pagano v. Ippoliti, 245 Conn. 640 (1998). TA \l "Pagano v. Ippoliti, 245 Conn. 640 (1998)." \s "Pagano v. Ippoliti, 245 Conn. 640 (1998)." \c 1 
The plaintiffs sought to introduce documents produced as a result of meetings between one of the plaintiffs (then acting as the defendant’s agent) and the defendant’s counsel. The documents contained statements confirming that one of the plaintiffs held an interest in the defendant’s development project. Both plaintiffs and a separate defendant testified that the plaintiff held such an interest.

Upon review, the court acknowledged the admitted documents were inadmissible hearsay.  However, it ruled the admission to be harmless and not “inflammatory,” relying upon the harmless error standard of whether the improper ruling “would likely affect the result.”  The court concluded that the other evidence amply justified the jury’s finding.  In dissent, Justice McDonald found prejudice in the admission, reasoning that the holding will encourage parties to bolster their cases with duplicative testimony.

1102. 
Prior convictions.  10-year rule is a presumptive guideline.  Following rule here was error. TC "1102. 
Prior convictions.  10-year rule is a presumptive guideline.  Following rule here was error." \f C \l "3"  

State v. Askew, 245 Conn. 351 (1998). TA \l "State v. Askew, 245 Conn. 351 (1998)." \s "State v. Askew, 245 Conn. 351 (1998)." \c 1 
The trial court abused its discretion in excluding the victim’s prior conviction.  The case turned on the jury’s assessment of the relative credibility of the victim and defendant, and the victim’s prior conviction, although slightly past the ten year guideline for presumptive admissibility, had a direct and substantial bearing on her veracity so that its probative value outweighed any minimal prejudice its admission might have engendered. 

The defendant allegedly robbed the victim at gunpoint.   Defendant was later apprehended and identified by the victim as the attacker.  No other witness identified the defendant and no physical evidence linking him to the crime was introduced into evidence. Prior to the commencement of evidence at trial, the state requested a determination from the court regarding the victim’s prior convictions.  The victim had a ten year, seven month old conviction of larceny in the second degree, a felony.  The trial court denied defendant’s request to use the victim’s prior conviction for impeachment purposes because the criminal conviction was more than ten years old, the standard benchmark determined by the Connecticut Supreme Court in State v. Carter, 228 Conn. 412, 636 A.2d 821 (1994).  The jury found the defendant guilty of robbery in the first degree, the trial court rendered judgment in accordance with the verdict, and the Appellate Court affirmed.  The Supreme Court reversed, concluding that the trial court abused its discretion in excluding the victim’s prior conviction.

1103. 
Before evidence can be admitted to show what an agent said, it must be established that the agent was authorized by the principal. TC "1103. 
Before evidence can be admitted to show what an agent said, it must be established that the agent was authorized by the principal." \f C \l "3" 
Chieffalo v. Norden Systems, Inc., 49 Conn. App. 474 (1998). TA \l "Chieffalo v. Norden Systems, Inc., 49 Conn. App. 474 (1998)." \s "Chieffalo v. Norden Systems, Inc., 49 Conn. App. 474 (1998)." \c 1 
Plaintiff brought a complaint alleging (1) breach of an implied employment contract by termination without just cause, (2) breach by termination without review by peer review panel, and (3) negligent infliction of emotional distress.  The jury returned a verdict for the plaintiff on the first and third counts.  The defendant filed posttrial motions (1) to set aside the verdict, (2) for a remittitur, and (3) for judgment notwithstanding the verdict.  The trial court granted the motion for judgment not withstanding the verdict on the count of negligent infliction of emotional distress and denied the remaining motions.

The defendant appealed, claiming that the trial court improperly denied its motion to set aside the verdict. Specifically, the defendant claimed the motion should have been granted because the trial court improperly admitted into evidence a hearsay statement of an agent against the principal without supporting evidence to show that the agent was authorized to make such a statement.  It argued that without the statement of the agent, the jury could not reasonably and legally have found that an implied contract existed.  The appellate court agreed, holding that before evidence can be admitted to show what an agent said, it must be established that the agent was authorized by the principal to make an admission.  No evidence was offered and the statement remained inadmissible hearsay.  Without the agent’s statement, the plaintiff did not present sufficient evidence to establish that he was anything other than an employee at will.  

1104. 
Competency treated as aspect of credibility.  “Minimum Credibility” test applied.  Five-year old allowed to testify. TC "1104. 
Competency treated as aspect of credibility.  \“Minimum Credibility\” test applied.  Five-year old allowed to testify." \f C \l "3" 
State v. Gainer, 51 Conn. App. 563 (1999). TA \l "State v. Gainer, 51 Conn. App. 563 (1999)." \s "State v. Gainer, 51 Conn. App. 563 (1999)." \c 1 
Following Federal Rule 601, questions of competency are treated as an aspect of credibility.  Threshold test applied to a witness’ testimony is that of “minimum credibility.”  If testimony passes this test, and is otherwise relevant, it is admissible.  Factual inconsistencies in testimony do not demonstrate that a witness has an unintelligent comprehension of facts nor do they prevent the witness from meeting the minimum credibility standard.  In this case, the Appellate Court upheld the trial court’s discretionary ruling allowing a five year old witness to testify. 

1105.
Expert testimony:  Psychologist’s testimony on eyewitness identification and memory retention excluded. TC "1105.
Expert testimony:  Psychologist’s testimony on eyewitness identification and memory retention excluded." \f C \l "3" 
State v. McClendon, 248 Conn. 572 (1999). TA \l "State v. McClendon, 248 Conn. 572 (1999)." \s "State v. McClendon, 248 Conn. 572 (1999)." \c 1 
The Supreme Court upheld trial court’s exclusion of a psychologist offered as an expert witness on eyewitness identification and memory retention.  The expert’s testimony was viewed as “nothing outside the common experience of mankind.” The court found significant the fact that the witness was unable to supply “specific scientific principles upon which he relied” and was unable to state his opinions to a “reasonable degree of scientific certainty.”  The Court refused to address the application of Daubert (the reasons noted were in a footnote: that neither party had requested that the standard be applied and the testimony was within the general knowledge of jurors).  Justice Berdon rendered a critical dissent finding that the trial court abused its discretion in excluding the expert’s testimony.  He chided the majority’s reliance on the “scientific certainty” test.  A test, which originated from Frye v. U.S., and which is no longer valid after Daubert/Porter.  The dissent contains a detailed discussion on the application of Daubert.  Justice Berdon stated that contrary to the findings of the majority, the defendant raised the Daubert issue both below and on appeal and the trial court after questioning the expert at length, commented “that, if the defendant needed to satisfy Daubert/Porter, he had done so.”   

1106.
Witness with “selective memory” deemed unavailable for purposes of hearsay exception for statements made against penal interest. TC "1106.
Witness with \“selective memory\” deemed unavailable for purposes of hearsay exception for statements made against penal interest." \f C \l "3" 
State v. Schiappa, 248 Conn. 132 (1999). TA \l "State v. Schiappa, 248 Conn. 132 (1999)." \s "State v. Schiappa, 248 Conn. 132 (1999)." \c 1 
Defendant appealed the trial court ruling which allowed into evidence, under the statement made against penal interest exception to the hearsay rule, the dual inculpatory statement of a declarant to a third party where the declarant was present in court, but had “selective” memory.  The Appellate Court held that the witness was not unavailable as he was present in court and recalled some events pertaining to the topic of his statement.  The Supreme Court reversed the Appellate Court’s ruling stating that the Appellate Court improperly considered only the witness’s memory and not the facts which he was unable to recall.  The court looked to  Federal Rule of Evidence 804(a) and noted that subsection (3) specifically defines an unavailable declarant as one who testifies to a lack of memory of the subject matter of his statement.  Having found the witness “unavailable” the Supreme Court went on to address whether the statement, which inculpated the defendant, was admissible under Rule 804(b)(3), which carves out an exception to the hearsay rule for out of court statements made by an unavailable declarant if made against his interest.  The Court held that such a statement inculpating the Defendant is admissible under Rule 804(b)(3) provided the following circumstances are shown:

1.
The declarant is unavailable;

2.
The statement so far tended to subject the declarant to criminal liability that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true; and

3.
Corroborating circumstances clearly indicate the trustworthiness of the statement.

1107.
Authentication of a signature may be accomplished through a witness who claims familiarity with the subject signature based upon her review of other documents purportedly containing the subject signature. TC "1107.
Authentication of a signature may be accomplished through a witness who claims familiarity with the subject signature based upon her review of other documents purportedly containing the subject signature." \f C \l "3" 
Webster Bank v. Flanagan, 51 Conn. App. 733 (1999). TA \l "Webster Bank v. Flanagan, 51 Conn. App. 733 (1999)." \s "Webster Bank v. Flanagan, 51 Conn. App. 733 (1999)." \c 1 
Plaintiff commenced this action to foreclose a mortgage on certain real property.  An employee of the plaintiff bank testified to the authenticity of the defendant’s signature on the subject note on the basis that it was the same as the notarized signature of the defendant on other documents she had reviewed.  The trial court allowed the note into evidence.  The defendant appealed claiming, inter alia, that the court abused its discretion in certifying the authenticity of the note.  The Appellate Court affirmed holding that a person may gain familiarity with a signature sufficient to establish authenticity by reviewing other writings purporting to be those of the person in question made under circumstances indicating their genuineness such as acknowledgement before a Notary Public as in this case.

1108.
Police officer called as fact witness allowed to give opinion on point of impact.  Officer’s diagram admissible. TC "1108.
Police officer called as fact witness allowed to give opinion on point of impact.  Officer’s diagram admissible." \f C \l "3" 

Annecharico v. Patterson, 44 Conn. App. 271 (1997). TA \l "Annecharico v. Patterson, 44 Conn. App. 271 (1997)." \s "Annecharico v. Patterson, 44 Conn. App. 271 (1997)." \c 1 
The defendant called the police officer as a fact witness. The officer was allowed to testify as an expert as to the point of impact in a motor vehicle collision. The court also admitted the officer’s diagram of the accident that he prepared in connection with his report. The Appellate Court held that because the officer was qualified to render an opinion on the point of impact, and the opinion was based on his own observations of the accident scene, the diagram was properly admitted as a business record.

The court rejected the plaintiff’s claim that the officer’s testimony should have been precluded under 220(D) because the officer had not been disclosed as an expert. The court held that the officer was called “primarily” as a fact witness, and the trial court had broad discretion to allow the testimony despite non-compliance with 220(D), so long as good cause is shown. The Appellate Court held that the plaintiffs were not “unduly prejudiced or surprised” by the lack of the disclosure.  44 Conn. App. at 278-279.

1109.
Prior inconsistent statements generally admissible:  Examples include specific contradictions, the failure to mention certain facts, and the presence of facts in a prior statement omitted during testimony. TC "1109.
Prior inconsistent statements generally admissible:  Examples include specific contradictions, the failure to mention certain facts, and the presence of facts in a prior statement omitted during testimony." \f C \l "3" 

Falls v. Loew’s Theatres Inc., 46 Conn. App. 610 (1997). TA \l "Falls v. Loew’s Theatres Inc., 46 Conn. App. 610 (1997)." \s "Falls v. Loew’s Theatres Inc., 46 Conn. App. 610 (1997)." \c 1 
The Appellate Court held that the trial court abused its discretion excluding a witness’s prior inconsistent statement offered by defense counsel.

1110.
Where plaintiff claims that he has had little or no money following an accident, evidence that he received substantial workers’ compensation benefits is admissible as relevant to credibility. TC "1110.
Where plaintiff claims that he has had little or no money following an accident, evidence that he received substantial workers’ compensation benefits is admissible as relevant to credibility." \f C \l "3" 

Baystate Moving Systems v. Bowman, 24 Conn. App. 531, cert. denied, 220 Conn. 904 (1991). TA \l "Baystate Moving Systems v. Bowman, 24 Conn. App. 531, cert. denied, 220 Conn. 904 (1991)." \s "Baystate Moving Systems v. Bowman, 24 Conn. App. 531, cert. denied, 220 Conn. 904 (1991)." \c 1 
Ordinarily the fact that the plaintiff has received benefits from a third party is irrelevant and inadmissible under the collateral source rule.  Acampora v. Ledewitz, 159 Conn. 377, 384 (1970).  An exception, however, occurs when testimony that would otherwise have been irrelevant and inadmissible under the collateral source rule becomes relevant because of the plaintiff’s prior statements.

Here, the plaintiff testified on direct examination concerning the gravity of his financial situation.  Evidence that he had received substantial workers’ compensation benefits during this period is irrelevant to the issue of the plaintiff’s credibility.

The court also noted that the trial judge must exercise discretion whether the probative value of the testimony outweighs the prejudice likely to result from its admission.  Here, there was no abuse of discretion.

1111.
Expert opinion: Certified public accountant is qualified to provide expert testimony as to the value of a new business. TC "1111.
Expert opinion: Certified public accountant is qualified to provide expert testimony as to the value of a new business." \f C \l "3" 

Beverly Hills TA \s "Beverly Hills"  Concepts, Inc. v. Schatz & Schatz, Ribicoff & Kotkin, 247 Conn. 48 (1998).

A CPA with experience in preparing business projections is qualified to provide expert testimony as to the value of a new business, even though the accountant has no experience in the particular industry in which the business is engaged and no training as an economist.

1112.
Stricken apportionment complaint properly excluded from evidence. TC "1112.
Stricken apportionment complaint properly excluded from evidence." \f C \l "3" 

Danko v. Rudway Enterprises, Inc., 53 Conn. App. 373 (1999). TA \l "Danko v. Rudway Enterprises, Inc., 53 Conn. App. 373 (1999)." \s "Danko v. Rudway Enterprises, Inc., 53 Conn. App. 373 (1999)." \c 1 
The general rule is that statements in stricken pleadings may be considered evidential admissions. An exception to this rule is that third party pleadings cannot be used as admissions by the plaintiff in the original action. DeJesus v. Craftsman Machinery Co., 16 Conn. App. 558 (1988).

In DeJesus, the Appellate Court stated that third party pleadings include certain statements which discuss the hypothetical legal consequences if a certain fact should be determined by the trier, which are not admissions of the fact in question. They are a tool for determining ultimate  responsibility, if any, for proven liability and damages under the plaintiff’s complaint. The cause of action between the interpleading party and the interpleaded party is separate and not probative of the proof of facts alleged in plaintiff’s complaint. 53 Conn. App. at 377, citing DeJesus, 16 Conn. App. at 565-566.

The Danko court relied on this reasoning to extend the exception to apportionment complaints. “A contrary holding would place a defendant at his peril in that the allegations set forth in its complaint seeking apportionment in the event of liability in the principal action could be used in that action as admissions establishing liability.”  53 Conn. App. at 378.

1113.
Lack of an appraiser’s license does not preclude an unlicensed real estate developer or broker from testifying as to value. TC "1113.
Lack of an appraiser’s license does not preclude an unlicensed real estate developer or broker from testifying as to value." \f C \l "3" 

Hutchinson v. Andover, 49 Conn. App. 781 (1998). TA \l "Hutchinson v. Andover, 49 Conn. App. 781 (1998)." \s "Hutchinson v. Andover, 49 Conn. App. 781 (1998)." \c 1 
The statute prohibiting an unlicensed person from acting as a real estate appraiser, §20-501, does not bar an unlicensed real estate developer or broker from providing expert testimony concerning the diminution of value of the parcel of land.

1114.
Statute authorizing admission of doctor’s report limited to personal injury and wrongful death actions. Does not apply to divorce. TC "1114.
Statute authorizing admission of doctor’s report limited to personal injury and wrongful death actions. Does not apply to divorce." \f C \l "3" 

Lopiano v. Lopiano, 247 Conn. 356 (1998). TA \l "Lopiano v. Lopiano, 247 Conn. 356 (1998)." \s "Lopiano v. Lopiano, 247 Conn. 356 (1998)." \c 1 
This opinion holds that the proceeds from a personal injury recovery are part of the marital estate. One of the spouses attempted to get in a medical report assessing permanent partial disability. The court held §52-174 by its terms only applies to personal injury and wrongful death actions.

1115.
Offers in compromise not admissible under Dead Man’s Statute (§52-172). TC "1115.
Offers in compromise not admissible under Dead Man’s Statute (§52-172)." \f C \l "3" 

Rosales v. Lupien, 50 Conn. App. 405 (1998). TA \l "Rosales v. Lupien, 50 Conn. App. 405 (1998)." \s "Rosales v. Lupien, 50 Conn. App. 405 (1998)." \c 1 
The Dead Man’s Statute permits the admission of hearsay statements by the deceased person in actions by and against the deceased person’s estate. It is primarily intended to benefit the deceased by eliminating an unfair advantage previously possessed by living litigants. The statute, however, must be applied so as to exclude inadmissible evidence that would be detrimental to the deceased’s position on the trial. Offers and compromise are therefore excludable under the statute.

1116.
Daubert does not apply in workers’ compensation hearings. TC "1116.
Daubert does not apply in workers’ compensation hearings." \f C \l "3" 

Mulroy v. Becton Dickinson Co., 48 Conn. App. 774 (1998). TA \l "Mulroy v. Becton Dickinson Co., 48 Conn. App. 774 (1998)." \s "Mulroy v. Becton Dickinson Co., 48 Conn. App. 774 (1998)." \c 1 
The Daubert standard concerning expert scientific testimony does not apply in workers’ compensation proceedings because those proceedings are not governed by the usual common law rules of evidence applicable to civil actions.

1117.

Evidence cannot be admitted subject to an objection and then wait until sufficient evidence has been admitted to permit a ruling on the objection. TC "1117.

Evidence cannot be admitted subject to an objection and then wait until sufficient evidence has been admitted to permit a ruling on the objection." \f C \l "3" 


Land Ownership Associates LP v. Hartford, 248 Conn. 350 (1999). TA \l "Land Ownership Associates LP v. Hartford, 248 Conn. 350 (1999)." \s "Land Ownership Associates LP v. Hartford, 248 Conn. 350 (1999)." \c 1 
Proper procedure for considering an objection to the admissibility of evidence is for the trial court to permit an offer of proof and then rule on the objection. It is not proper to temporarily admit the evidence subject to a later determination of admissibility. In a contract action in which an objection to parol evidence has been made, it is error for the trial court to preliminarily admit the testimony until enough evidence has been heard to permit a determination as to whether the contract was sufficiently ambiguous to permit the use of parol evidence.

1118.

Privilege: Spousal immunity can be asserted by either spouse in a civil case. In criminal case can only be asserted by the testifying spouse. TC "1118.

Privilege: Spousal immunity can be asserted by either spouse in a civil case. In criminal case can only be asserted by the testifying spouse." \f C \l "3" 


Chandler v. Cardiothoracic and Vascular Group, 23 Conn. L. Rptr. 372 (2/8/99)(Sheldon, J.). TA \l "Chandler v. Cardiothoracic and Vascular Group, 23 Conn. L. Rptr. 372 (2/8/99)(Sheldon, J.)." \s "Chandler v. Cardiothoracic and Vascular Group, 23 Conn. L. Rptr. 372 (2/8/99)(Sheldon, J.)." \c 1 
The common law privilege permitting one spouse to decline to provide adverse testimony in an action against another spouse is applicable only when the spouse’s interests are not adverse to one another. It can be asserted either by the testifying or non-testifying spouse in a civil action. In a criminal case the privilege can only be asserted by the testifying spouse in accordance with §54-84a.

12. 
ATTORNEYS TC "12. 
ATTORNEYS" \f C \l "1" 
1201.
Client list not a trade secret. TC "1201.
Client list not a trade secret." \f C \l "3" 

Early, Ludwick & Sweeney, LLC v. Steele, 22 Conn. L. Rptr. 491 (10/5/98)(Downey, J.). TA \l "Early, Ludwick & Sweeney, LLC v. Steele, 22 Conn. L. Rptr. 491 (10/5/98)(Downey, J.)." \s "Early, Ludwick & Sweeney, LLC v. Steele, 22 Conn. L. Rptr. 491 (10/5/98)(Downey, J.)." \c 1 
The court held that a client list of a law firm specializing in lead paint poisoning cases is not a trade secret within the meaning of the Uniform Trade Secrets Act, §35-50 of the General Statutes.  The former attorney sent a letter to firm clients that the attorney left the firm and expressed a willingness to continue to represent clients. The court held that this does not violate the Act, and that injunctive relief would be denied because it would prevent a former firm member from soliciting from clients, which would be contrary to public policy, which favors facilitating a client’s switch from one attorney to another. 

The decision is controversial. Most courts hold that a departing lawyer can be sued for taking the client list.  See Fred Siegel Co., LPA v. Arter & Hadden, 85 Ohio St.3d 171, 707 N.E.2d 853 (4/7/99).

The Ohio Supreme Court held that where a departing lawyer took a copy of her firm’s client list and her new firm sent mailings to some of the clients on the list, the lawyer and the new firm can be sued for “tortious interference” with the old firm’s business relationships.

The distinction appears to be in the interpretation of whether the client list is a trade secret. The lesson to he learned from these cases is that departing lawyers in law firms should spend time drafting agreements and taking action to protect themselves before these problems arise. 

The best way to protect against a lawsuit for both the firm and the departing lawyer is for the departing lawyer to send out a joint mailing with the old firm explaining the move. This allows law firms and departing lawyers to minimize disagreement. In circumstances where this is difficult or impossible, the departing lawyer should send a carefully drafted letter after leaving the old firm. The departing lawyer should also:


1.
Mail the notice, instead of making phone calls.


2.
Notify only clients with whom the lawyer had an active client relationship before departure.


3. 
Make clear that the client has a choice of representation and that the old firm is not disparaged.


4. 
Do not mention specific cases.

1202.
Attorney-client privilege:  Four-part test adopted for communications with a corporate or municipal entity. TC "1202.
Attorney-client privilege:  Four-part test adopted for communications with a corporate or municipal entity." \f C \l "3" 
Shew v. Freedom of Information Commission, 245 Conn. 149 (1998). TA \l "Shew v. Freedom of Information Commission, 245 Conn. 149 (1998)." \s "Shew v. Freedom of Information Commission, 245 Conn. 149 (1998)." \c 1 
A town manager hired a lawyer for the purpose of conducting a preliminary investigation of the town police chief.  The attorney conducted interviews with various town employees in the conduct of such investigation and the Freedom of Information Commission filed suit for public disclosure of those documents.  The town claimed exemption from disclosure under General Statutes §1-19(b)(1) & (10) identifying the documents as “preliminary drafts or notes” and “communications privileged by the attorney-client relationship.”

The court looked to Upjohn v. United States, 449 U.S. 383 (1981) for the test governing the privilege in a corporate or municipal context.  Communications to the attorney for a public agency are protected from disclosure by privilege if: (1) the attorney is acting in a professional capacity for the public agency, (2) the communications are made by current employees or officials of the agency, (3) the communications must relate to legal advice sought by the agency from the attorney, and (4) the communications must be made in confidence.  

1203. 
Threatening criminal prosecution to gain advantage in civil case. Grievance committee’s ruling was based in part on irrelevant factual findings.  Case remanded for new hearing. TC "1203. 
Threatening criminal prosecution to gain advantage in civil case. Grievance committee’s ruling was based in part on irrelevant factual findings.  Case remanded for new hearing." \f C \l "3" 
Somers v. Statewide Grievance Committee, 245 Conn. 277 (1998). TA \l "Somers v. Statewide Grievance Committee, 245 Conn. 277 (1998)." \s "Somers v. Statewide Grievance Committee, 245 Conn. 277 (1998)." \c 1 
The trial court dismissed plaintiff’s appeal from a decision by grievance committee reprimanding attorney for his violation of Rule 3.4(7) of the Rules of Professional Conduct.  Attorney instituted a civil action against Kimberley Barrett and two corporations to collect monies allegedly owed to him pursuant to promissory notes and leases.  He subsequently filed a criminal complaint against these parties and provided the assistant state’s attorney with information and documentation in support of his criminal  complaint.  A complaint was then filed against the attorney alleging violation of Rule 3.4(7) of the Rules of Professional Conduct, which states that a lawyer shall not “present, participate in presenting, or threaten to present criminal charges solely to obtain an advantage in a civil matter.”  The Statewide Grievance Committee found that plaintiff had violated Rule 3.4(7) and issued a reprimand. 

The plaintiff appealed from defendant’s decision to the trial court, arguing that (1) Rule 3.4(7) does not apply to a pro se attorney and (2) the defendant improperly relied on certain irrelevant factual findings and the relevant facts do not support a finding by clear and convincing evidence a violation of Rule 3.4(7). The trial court rejected the claims and dismissed the appeal. On appeal to the Supreme Court, the court held that the purpose of Rule 3.4(7) is to prevent unfairly coercive behavior, which is an abuse of the criminal process; such behavior is no less coercive when it is conducted by an attorney pro se.  On the second claim, the court agreed that certain factual findings were improperly relied on by the defendant and plaintiff was entitled to a new hearing based solely on the relevant evidence.  The court was unwilling to pass judgment on the fact-bound issue itself of whether or not plaintiff violated Rule 3.4(7) without affording defendant opportunity to reconsider the question in light of all relevant evidence.  The case was remanded to the trial court with directions to remand the matter to defendant for a new hearing.

Two justices dissented in this 5-2 opinion, arguing that Rule 3.4(7) only applies to attorneys in their representative capacities.  In addition, the dissent reasoned that threatening to present criminal charges to gain an advantage requires the attorney to communicate that threat to the opposing party.  In the absence of such evidence, the matter should be remanded to the trial court with direction to sustain the appeal.

1204.
Alaska holds that lawyer sued for malpractice has the burden of proof that the judgment could not be collected. TC "1204.
Alaska holds that lawyer sued for malpractice has the burden of proof that the judgment could not be collected." \f C \l "3" 

Power Constructors, Inc. v. Taylor & Hintze, 960 P.2d 20 (Alaska, June 1998). TA \l "Power Constructors, Inc. v. Taylor & Hintze, 960 P.2d 20 (Alaska, June 1998)." \s "Power Constructors, Inc. v. Taylor & Hintze, 960 P.2d 20 (Alaska, June 1998)." \c 1 
The Alaska Supreme Court has held that a lawyer who was sued for malpractice has the burden of proof as to whether a judgment in the underlying case would have been collectable. The court held that this was only fair since it was the lawyer’s malpractice that caused the issue to arise in the first place.

The court reasoned that because the need to determine collectibility is caused by professional negligence, and the requirement of proving collectibility arises only after malpractice has been proved, policy militates in favor of requiring the malpracticing attorney to bear the inherent risks and uncertainties of proving uncollectibility.

The court cited similar rulings from Maine, Oregon, and Pennsylvania, and contrary rulings from Georgia, South Dakota and Washington.

1205.
Unauthorized practice of law: Preparation of pleadings by non-attorney employees of a state agency does not violate statute prohibiting unauthorized practice of law. TC "1205.
Unauthorized practice of law: Preparation of pleadings by non-attorney employees of a state agency does not violate statute prohibiting unauthorized practice of law." \f C \l "3" 

In re Darlene C., 247 Conn. 1 (1998). TA \l "In re Darlene C., 247 Conn. 1 (1998)." \s "In re Darlene C., 247 Conn. 1 (1998)." \c 1 
1206.
An attorney unable to attend court because of a suspension hearing is disabled within the meaning of §52-235b. TC "1206.
An attorney unable to attend court because of a suspension hearing is disabled within the meaning of §52-235b." \f C \l "3" 

New Milford Savings Bank v. Jajer, 52 Conn. App. 69 (1999). TA \l "New Milford Savings Bank v. Jajer, 52 Conn. App. 69 (1999)." \s "New Milford Savings Bank v. Jajer, 52 Conn. App. 69 (1999)." \c 1 
Section 52-235b provides that if prior to judgment an attorney for any reason ceases to be a member of the bar or becomes physically or mentally incapacitated “or otherwise disabled” so as to prevent him from appearing in court in an action in which he has appeared for a client, further proceedings shall not be taken in the action against the client, without leave of court, until 30 days after notice to appear in person or by another attorney has been served upon the client.

The court held that the statute is broad enough to include an attorney’s inability to attend a hearing to represent a client because of a conflict with a suspension hearing for the attorney before the Superior Court at the same time.

The bank argued that “otherwise disabled” was limited to physical disabilities, which the court rejected.

1207.
Grieved lawyer must exhaust administrative remedies before appealing an adverse ruling on a motion to dismiss. TC "1207.
Grieved lawyer must exhaust administrative remedies before appealing an adverse ruling on a motion to dismiss." \f C \l "3" 

Johnson v. Statewide Grievance Committee, 248 Conn. 87 (1999). TA \l "Johnson v. Statewide Grievance Committee, 248 Conn. 87 (1999)." \s "Johnson v. Statewide Grievance Committee, 248 Conn. 87 (1999)." \c 1 
A lawyer made a motion to dismiss the grievance on the grounds that an earlier grievance raising the same claims had previously been dismissed.  He lost this motion and appealed.  The Supreme Court held that the lawyer must defend the grievance on the merits before the Grievance Committee.  The fact that the lawyer will suffer injury to his reputation if an improper grievance is prosecuted to conclusion was an insufficient reason to depart from the exhaustion rule.  The grievance must be defended on the merits before seeking judicial review.

1208.
Failure to obtain written contingency fee agreement can be used as a defense in lawyer’s action alleging a charging lien for fees against insurance company. TC "1208.
Failure to obtain written contingency fee agreement can be used as a defense in lawyer’s action alleging a charging lien for fees against insurance company." \f C \l "3" 

Brunswick v. Safeco Insurance Co., 48 Conn. App. 699 (1998). TA \l "Brunswick v. Safeco Insurance Co., 48 Conn. App. 699 (1998)." \s "Brunswick v. Safeco Insurance Co., 48 Conn. App. 699 (1998)." \c 1 
Section 52-251c and Rule 1.5 of the Rules of Professional Conduct require a written contingency fee agreement. Plaintiff fired attorney and then settled the case directly with the insurance company.  Attorney sued the company for charging lien. Insurance company permitted to raise the lack of a written contingency fee agreement as a defense.

1209.
Plaintiff’s lawyer not disqualified in personal injury action because of prior representation of the defendant in a divorce. TC "1209.
Plaintiff’s lawyer not disqualified in personal injury action because of prior representation of the defendant in a divorce." \f C \l "3" 

Gregg v. Case, 23 Conn. L. Rptr. 694 (4/12/99)(Robinson, J.). TA \l "Gregg v. Case, 23 Conn. L. Rptr. 694 (4/12/99)(Robinson, J.)." \s "Gregg v. Case, 23 Conn. L. Rptr. 694 (4/12/99)(Robinson, J.)." \c 1 
This is the rule at least where the financial information contained by the lawyer in the divorce was not in dispute and where the plaintiff in the personal injury case states an intention to resolve the matter within the insurance policy limits.

1210.

Mandatory suspension for felony conviction under §51-91a applies only to state convictions, not federal or other state convictions. TC "1210.

Mandatory suspension for felony conviction under §51-91a applies only to state convictions, not federal or other state convictions." \f C \l "3" 


Statewide Grievance Committee v. Spirer, 247 Conn. 762 (1999). TA \l "Statewide Grievance Committee v. Spirer, 247 Conn. 762 (1999)." \s "Statewide Grievance Committee v. Spirer, 247 Conn. 762 (1999)." \c 1 
Section 51-91a requires a suspension of five years or seven years, depending on the felony convicted of.  This statute applies to felony convictions under Connecticut law only, and not to convictions under federal law or the law of another state.  Suspensions following convictions of felonies in other jurisdictions is governed by §2-41 of the Practice Book, which gives the trial judge discretion to determine the extent of the discipline to be imposed.

1211.
Attorneys:  An appearance is an appearance is an appearance. TC "1211.
Attorneys:  An appearance is an appearance is an appearance." \f C \l "3" 
Pitchell v. Hartford, 247 Conn. 422 (1999). TA \l "Pitchell v. Hartford, 247 Conn. 422 (1999)." \s "Pitchell v. Hartford, 247 Conn. 422 (1999)." \c 1   

This case stands as a reminder that an appearance is an appearance is an appearance.  Plaintiff sued the defendant City of Hartford and two individual defendants, including a police officer named Sargis.  The Halloran & Sage firm filed an appearance on behalf of “all defendants,” but three days later filed an “amended appearance” on behalf of the city alone due to a perceived potential conflict of interest in its representation of the individual defendants.  Approximately four months later, the law firm formally moved to withdraw its appearance for Sturgis, and that motion was granted.  Sturgis ultimately was defaulted and judgment was entered against him.   Another attorney appeared on his behalf thereafter, and moved to open the judgment and dismiss the case on the grounds of insufficiency of service.  Both motions were granted. The Appellate Court affirmed.  The Supreme Court reversed.  The court held that the original appearance was valid and authorized, that the “amended appearance” was of no effect, and that Mr. Sturgis therefore had waived his right to challenge the sufficiency of service of process pursuant to Practice Book §10-30 (formerly §142), which requires that a motion to dismiss be filed within thirty days of the filing of an appearance.

1212.
Attorney-client privilege and appealability of discovery order. TC "1212.
Attorney-client privilege and appealability of discovery order." \f C \l "3" 
Metropolitan Life Ins. Co. v. Aetna Casualty & Surety Co., 249 Conn. 36 (1999). TA \s "Metropolitan Life Ins. Co. v. Aetna Casualty & Surety Co., 249 Conn. 36 (1999)."   

This case involves an interlocutory appeal in a coverage dispute between plaintiff insurance company and its excess insurers.  The appeal was taken by plaintiff from a discovery order requiring plaintiff to disclose certain documents relating to settlements entered into by plaintiff in over 200,000 underlying asbestos exposure cases.  Plaintiff was ordered by the trial court to disclose the documents notwithstanding its contention that the documents were protected from disclosure by the attorney-client privilege.  The Supreme Court held that the order was not appealable under the Curcio doctrine, see State v. Curcio, 191 Conn. 27 (1983), because the discovery order did not “so conclude the rights of the parties that further proceedings cannot affect them.”  However, the Court agreed to certify the appeal nonetheless under C.G.S. §52-265a because it involved a matter of substantial public interest in which delay may work a substantial injustice.

On the merits of the privilege issue, the decision contains an extensive discussion of the application and scope of the attorney-client privilege in the context of an insurance coverage dispute.  The Court explains how the privilege works when the insurer seeks the privileged information based on the doctrine of implied waiver (also called the “at issue” doctrine) and the “cooperation clause” contained in most insurance policies.   The court also addresses the “common interest” exception to the attorney-client privilege.  In the end, it finds none of the defendant’s arguments for piercing the privilege persuasive, and reverses the trial court’s order compelling disclosure.

13.
FAMILY TC "13.
FAMILY" \f C \l "1" 
1301. 
Unexerciseable stock options are martial property.  Stock options are analogous to pension benefits and can be an interest in property that is encompassed within the broad definition of marital property. TC "1301. 
Unexerciseable stock options are martial property.  Stock options are analogous to pension benefits and can be an interest in property that is encompassed within the broad definition of marital property." \f C \l "3"  

Bornemann v. Bornemann, 245 Conn. 508 (1998). TA \l "Bornemann v. Bornemann, 245 Conn. 508 (1998)." \s "Bornemann v. Bornemann, 245 Conn. 508 (1998)." \c 1 
The defendant Richard Bornemann appealed from a judgment of the trial court dissolving his marriage.  One issue on appeal was whether the trial court properly determined that certain stock options were available for equitable distribution even though the options were not exercisable at the time of the dissolution.

Plaintiff was employed occasionally but was primarily a homemaker and primary caretaker of the couple’s child.  Defendant was employed with Kansas City Southern Industries from July 1992 to July 1995.  As part of his initial agreement, defendant had received options to purchase 30,000 shares of Southern Industries’ stock that became exercisable at the rate of 6000 shares per year provided defendant continued to be employed with the company at the time the options became exercisable.  In July 1995, Southern Industries decided to terminate the defendant’s employment.  As part of the termination agreement, defendant would remain employed with the company through October 1, 1997, although his salary would be $1 per year after January 1, 1997, so that the fourth and fifth flights of stock options would be exercisable by the defendant.  Upon dissolution of the marriage, the trial court awarded plaintiff one half of the first four flights of stock options, the defendant one half of the first four flights of stock options and  the defendant the remaining fifth flight of stock options. 

The defendant claimed that the trial court’s distribution of the unvested fourth and fifth flights of stock options was improper; the stock options were intended as compensation for future services and were not marital assets available for distribution.  The Supreme Court held that stock options are analogous to pension benefits in that they bestow a right upon the holder to receive a promised benefit under prescribed conditions.  A presently existing, contractual interest is an interest in property that is encompassed within the broad definition of property under §46b-81.  Additionally, in this case, defendant’s options were for past services provided, since the termination agreement required no future services.  Therefore, the fourth and fifth flights of stock options represented marital property in their entirety.  

1302.
Value of in-kind compensation included in gross income for child support calculation purposes. TC "1302.
Value of in-kind compensation included in gross income for child support calculation purposes." \f C \l "3" 
Hayward v. Hayward, 53 Conn. App. 1 (1999). TA \l "Hayward v. Hayward, 53 Conn. App. 1 (1999)." \s "Hayward v. Hayward, 53 Conn. App. 1 (1999)." \c 1 
Appeal from decision of trial court granting defendant’s motion to modify child support on grounds of substantial change in circumstances resulting from defendant’s reduction in his net weekly income.  In calculating the modified child support payment the trial court permitted the defendant to deduct from his gross income the entire amount of his superannuation contribution (the Australian equivalent of social security) and the value of his employer provided automobile.  Plaintiff appealed, claiming that (1) defendant is entitled to deduct only that portion of his superannuation contribution equal to the maximum amount permissible under social security, and (2) the court erroneously permitted the defendant to deduct the value of his employer provided automobile from his gross income.

The Appellate Court ruled in favor of the plaintiff, reversed the judgment and remanded the case for an order consistent with its findings.

1303.
Financial impact component of §46b-86(b) must be satisfied to terminate alimony based upon cohabitation. TC "1303.
Financial impact component of §46b-86(b) must be satisfied to terminate alimony based upon cohabitation." \f C \l "3" 
DeMaria v. DeMaria, 247 Conn. 715 (1999). TA \l "DeMaria v. DeMaria, 247 Conn. 715 (1999)." \s "DeMaria v. DeMaria, 247 Conn. 715 (1999)." \c 1 
Defendant-husband took an appeal from the denial of his motion to terminate alimony based solely upon the plaintiff’s cohabitation with an unrelated male.  The Appellate Court held that since the defendant sought to enforce the provision in his dissolution judgment which provided that his alimony obligation terminated upon the plaintiff’s cohabitation with an unrelated male and not based upon statute, the trial court improperly relied upon General Statutes §46b-86(b) which permits modifications to alimony only upon a showing that the recipient’s financial needs have been substantially changed by the cohabitation.  The Supreme Court reversed and held that the trial court properly construed the term cohabitation, which was not defined in the dissolution judgment to require consideration of the financial impact of the living arrangements on the cohabiting spouse.

1304.
The court can equitably estop a party to a dissolution of marriage proceeding from denying parenthood even in the face of paternity tests confirming he is not the biological parent. TC "1304.
The court can equitably estop a party to a dissolution of marriage proceeding from denying parenthood even in the face of paternity tests confirming he is not the biological parent." \f C \l "3" 
W. v. W., 248 Conn. 487 (1999). TA \l "W. v. W., 248 Conn. 487 (1999)." \s "W. v. W., 248 Conn. 487 (1999)." \c 1 
The plaintiff in this dissolution of marriage action conceived a child prior to the parties’ marriage.  During the plaintiff’s pregnancy both parties acknowledged that the child may not be that of the defendant.  The child was given the defendant’s surname by agreement of the parties.  Defendant repeatedly dissuaded plaintiff from seeking a paternity test or child support from her former boyfriend and had her forego public assistance.  The parties later married, had a child together and instituted divorce proceedings when the plaintiff’s oldest child was 11 years old.  Defendant agreed to pay child support pendente lite for both children.  Thereafter, he moved for a blood test to establish paternity of plaintiff’s oldest child, which test excluded him as the father of the child.

Relying upon the doctrine of equitable estoppel, the trial court barred defendant from disclaiming that he was the father of the child, having found that he held himself out to be the father throughout the child’s entire life, and led the child and her mother to believe that he would always emotionally and financially support the child.

1305.
No jury trial in a proceeding brought under Uniform Reciprocal Enforcement of Support Act (URESA). TC "1305.
No jury trial in a proceeding brought under Uniform Reciprocal Enforcement of Support Act (URESA)." \f C \l "3" 
Travella v. Stanley, 52 Conn. App. 431 (1999). TA \l "Travella v. Stanley, 52 Conn. App. 431 (1999)." \s "Travella v. Stanley, 52 Conn. App. 431 (1999)." \c 1 
At issue was whether under the URESA statute, §46b-180 et seq., a respondent in a paternity action is entitled to a jury trial under §46b-164.

The Appellate Court held that the plain language of §46b-164 embodies the legislative intent that "the trial of the question of fact as to the guilt or innocence of a defendant" in a paternity action under Chapter 815y is a prosecution under the provisions of Chapter 815y. The unambiguous language of the statute demonstrates the legislative intent to confine entitlement to a jury trial to prosecution under Chapter 815y. The authority of a court in a URESA proceeding to determine a "duty of support" is authorized by statute set out in a different chapter of the General Statutes, that being §46b-164. If the legislature intended to afford URESA respondents a jury trial, it could have so stated in the URESA statute. The Appellate Court refused to import into Chapter 816 that which the legislature clearly confined to Chapter 815y.

1306.
Custodial parent’s decision concerning relocating outside of the state is presumed to be in the best interest of the child.  Noncustodial parent has the burden of proving that the proposed relocation is not in the best interest of the child. TC "1306.
Custodial parent’s decision concerning relocating outside of the state is presumed to be in the best interest of the child.  Noncustodial parent has the burden of proving that the proposed relocation is not in the best interest of the child." \f C \l "3" 

Ireland v. Ireland, 246 Conn. 359 (1998). TA \l "Ireland v. Ireland, 246 Conn. 359 (1998)." \s "Ireland v. Ireland, 246 Conn. 359 (1998)." \c 1 
The best interest of the child is the primary consideration in determining whether to permit a custodial parent to relocate with the child to a location outside of the state. The court creates a presumption for a decision made for legitimate reasons after taking into consideration the well being of the custodial parent’s entire family unit. The decision reverses the Appellate Court decision reported at 45 Conn. App. 423 (1997).

1307.
Supreme Court defines function of attorney for minor child. TC "1307.
Supreme Court defines function of attorney for minor child." \f C \l "3" 

Ireland v. Ireland, 246 Conn. 359 (1998). TA \s "Ireland v. Ireland, 246 Conn. 359 (1998)." 
Supreme Court holds that an attorney representing a minor child in a custody or visitation dispute is an advocate, not an expert witness.  Accordingly, the minor child’s attorney should not be called as a witness, and a written report stating what the attorney’s opinion is as to the child’s best interest is not admissible in a custody hearing. The attorney’s role is limited to the traditional tasks of appearing on behalf of the client, questioning testimony, offering evidence, and arguing the minor child’s position. The attorney’s opinions should be presented only in the form of argument, either orally or in the form of briefs, not in the form of live testimony.

The role of a guardian ad litem would be one of making a recommendation to the court, not the attorney.

1308.
Proceeds of personal injury case are part of marital estate, including portion of cause of action attributable to pain and suffering and loss of future wages. TC "1308.
Proceeds of personal injury case are part of marital estate, including portion of cause of action attributable to pain and suffering and loss of future wages." \f C \l "3" 

Lopiano v. Lopiano, 247 Conn. 356 (1998). TA \l "Lopiano v. Lopiano, 247 Conn. 356 (1998)." \s "Lopiano v. Lopiano, 247 Conn. 356 (1998)." \c 1 
Although the court held that the award is part of the marital estate, it declined to reach the issue of whether a personal injury cause of action that has not yet been reduced to judgment constitutes a “property” subject to distribution.

14.
GENERAL PRACTICE TC "14.
GENERAL PRACTICE" \f C \l "1" 
1401.
Acting under power of attorney creates fiduciary duty. The standard of proof for establishing fair dealing in a fiduciary duty case is by clear and convincing evidence. TC "1401.
Acting under power of attorney creates fiduciary duty. The standard of proof for establishing fair dealing in a fiduciary duty case is by clear and convincing evidence." \f C \l "3"   

Brown v. Villano, 49 Conn. App. 364, cert. denied, 247 Conn. 904 (1998). TA \l "Brown v. Villano, 49 Conn. App. 364, cert. denied, 247 Conn. 904 (1998)." \s "Brown v. Villano, 49 Conn. App. 364, cert. denied, 247 Conn. 904 (1998)." \c 1 
Plaintiff Thomas Brown and Vincent Villano had been associated in the practice of law.  Vincent died, leaving Ruth Villano as his surviving spouse.  Prior to Vincent’s death, William Villano, son of Vincent and Ruth, had been assisting his parents by writing checks and managing family affairs.  Ruth later had a stroke and a power of attorney was executed, naming William as attorney.  After a probate hearing, William Villano and Sandra Villano were appointed co-conservators of the person and estate of Ruth, and plaintiff was appointed as the attorney for Ruth.  The Probate Court granted the plaintiff’s request that William be ordered to account for all the money that he had expended from the date of Vincent Villano’s death to the date of his appointment as co-conservator.  William filed an accounting that the Probate Court approved.  The Superior Court, after a trial de novo, approved the accounting.  

Plaintiff filed this appeal, challenging the trial court’s legal conclusion that the fair preponderance of the evidence standard of proof applies where the power of attorney accounting is at issue.  The appellate court held that the power of attorney created a principal-agent relationship, which is a fiduciary relationship.  The standard of proof for establishing fair dealing is not the ordinary standard of fair preponderance of the evidence, but proof by clear and convincing evidence.  Because the trial court applied the fair preponderance of the evidence standard, a new trial was ordered.

1402.
Oral month-to-month tenancy does not survive a judgment of strict foreclosure. TC "1402.
Oral month-to-month tenancy does not survive a judgment of strict foreclosure." \f C \l "3" 
Federal Home Loan Mortgage Corp. v. Van Sickle, 52 Conn. App. 37 (1999). TA \l "Federal Home Loan Mortgage Corp. v. Van Sickle, 52 Conn. App. 37 (1999)." \s "Federal Home Loan Mortgage Corp. v. Van Sickle, 52 Conn. App. 37 (1999)." \c 1 
The court noted that a foreclosing mortgagee can either name the tenant as a party in the foreclosure action and obtain an execution of ejectment or, after obtaining title, proceed with the summary process action. The court rejected the defendant's claim that he was entitled to notice of termination of his lease in addition to the notice to quit, since case law holds that the service of a notice to quit possession is a landlord's unequivocal act notifying the tenant of the termination of the lease.

1403.
Attacks on the validity of a regulation in an administrative appeal permitted. Supreme Court abandons its rule that attacks on the validity of a municipal ordinance or an agency regulation can only be raised by declaratory judgment. It can now be raised directly in the administrative appeal. TC "1403.
Attacks on the validity of a regulation in an administrative appeal permitted. Supreme Court abandons its rule that attacks on the validity of a municipal ordinance or an agency regulation can only be raised by declaratory judgment. It can now be raised directly in the administrative appeal." \f C \l "3" 

Stafford Higgins Industries, Inc. v. Norwalk, 245 Conn. 551 (1998). TA \l "Stafford Higgins Industries, Inc. v. Norwalk, 245 Conn. 551 (1998)." \s "Stafford Higgins Industries, Inc. v. Norwalk, 245 Conn. 551 (1998)." \c 1 
For years the rule was that attacks on the validity of a municipal ordinance or administrative regulation had to be raised in a separate declaratory judgment action, and could not be raised directly in the administrative appeal.  The justification for the old rule was that the notification procedures applicable to declaratory judgment actions would assure that all interested parties had notice of the dispute.  The court decided that this was no longer necessary, and that interests of the municipality or agency, coupled with the interest of the grieved party, were sufficient to assure adequate representation of the interests of third parties.

� This collection of cases is from Lawyers Weekly USA, 99 LWUSA 362 (4/19/99).


� Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).
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